MUSKRAT FALLS INQUIRY

Application to participate in the inquiry

made on behalf of the

Innu Nation

This Application to participate in the Muskrat Falls Inquiry (the “Inquiry” or the

“Commission”) is made on behalf of the Innu Nation.

Innu Nation is linked in many ways to the Muskrat Falls Project (the “Project”). The
Project has taken place on Innu Nation’s traditional territory. Mista-Shipu — the Churchill
River— has always been and remains an important area for Innu land use. Innu Nation has
constitutionally protected rights in the area. It participated fully in the environmental
assessment for the Project and Innu Nation concluded an Impact and Benefits Agreement
(“IBA”) in relation to the Project. Innu workers and contractors have been engaged at the
Project construction sites. The Innu communities of Natuashish and Sheshatshiu are
electricity consumers with an interest in rational decision-making regarding electricity in

this Province.

For all of these reasons, to be further detailed below, Innu Nation has an interest in the
Inquiry and its findings, and will contribute a distinct perspective on the matters to be

considered in the Inquiry.



The Innu Nation

4. The Innu of Labrador have lived in the lands aftected by the Project for time immemorial.
There is archaeological evidence of the presence of the Innu on the lands now called

Labrador going back at least 7000 years.

5. Innu Nation represents the Innu of Labrador, who belong to two separate communities:
the Mushuau Innu First Nation, who live in the community of Natuashish, and the

Sheshatshiu Innu First Nation, who live in the community of Sheshatshiu.

6. Innu Nation is a corporation incorporated under the laws of Newfoundland and Labrador,
which represents the interests of the Innu of Labrador, comprising of approximately 2200

people.

7. It was first incorporated as the Naskapi-Montagnais Indian Association in 1976, which
changed its name to Innu Nation in or about 1990. Therefore, Innu Nation as an
organization has been representing the interests of the Innu of Labrador for over forty

years.

8. The Muskrat Falls Project has taken place predominantly on the traditional territory of
the Innu Nation. The impacts of the Project have been addressed in the IBA between

Nalcor and Innu Nation.

9. The Crown has no treaty with the Innu of Labrador. However, Innu Nation is in the
process of negotiating a comprehensive land claims agreement with Canada and the
Province of Newfoundland and Labrador, and an agreement-in-principle was reached

between the parties in 2011.



Statutory Framework

10.

11.

This Inquiry has been created under the Public Inquiries Act, 2006." The Act sets out, at
$.5(2), the criteria to be applied in determining whether a person may participate in an
inquiry. The Commission shall consider:

(a) whether the person's interests may be adversely affected by the findings of the
commission;

(b) whether the person's participation would further the conduct of the inquiry;
and

(c) whether the person's participation would contribute to the openness and
fairness of the inquiry.”

The application of these three foregoing factors is based on the subject matter into which
the Commission has been tasked to inquire. This was set out in the Commission of
Inquiry Respecting the Muskrat Falls Project Order.” The Order laid out the Terms of
Reference for the Inquiry, the following of which are of particular relevance to the Innu
Nation. In interpreting the Order, the Commission has decided that the four

subparagraphs of the Terms of Reference can be categorized as follows:

(a) Section 4(a) Project Sanction
(b) Section 4(b) Project Execution and Cost Escalation
(c) Section 4(c) PUB Exemption

(d) Section 4(d) Government Oversight

' SNL 2006, ¢ P-38.1 (the “dct™).

* Act, $.5(2).

* NL Reg 101/17 (the “Order™).

* Interpretation of the Terms of Reference for the Muskrat Falls Inquiry (March 14, 2018) (the “Interpretation™),
paras 34-44.
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Additionally, the Commission has decided that the Terms of Reference permit the Inquiry
to investigate the facts surrounding the consultation of Indigenous peoples prior to project
sanction, the assessments made of Indigenous peoples’ concerns, and the measures taken

to mitigate against adverse effects.’

These submissions will now go on to consider how an Inquiry into these subjects will

affect specific interests of the Innu Nation.

Participation by established leadership of Indigenous peoples

13.

14.

15.

16.

The Order tasks the Commission to “consider [...] participation in the inquiry by the
established leadership of Indigenous people, whose settled or asserted Aboriginal or
treaty rights to areas in Labrador may have been adversely affected by the Muskrat Falls

Proj ect”®.

The Project has taken place predominantly on the traditional territory of the Innu of
Labrador. Innu Nation is the established vehicle for representing the interests of the Innu

of Labrador and has been doing so since 1976.

The adverse effects of the Muskrat Falls Project have been recognized by Nalcor in the

Impact and Benefits Agreement between Nalcor and Innu Nation.

In our submission, Innu Nation fits squarely within the ambit of s.5(a) of the Order, as a
representative body of the Innu of Labrador, and one whose participation in the inquiry

the Commission is obliged to consider.

> Ibid para 47.
% Order, supra note 3, s.5(a).
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The Commission, in its Interpretation decision, elaborated on s.5(a) of the Order. It
decided that the Inquiry is permitted to “investigate into what consultation occurred
between the established leadership of the Indigenous people and Nalcor as well as the
Government prior to sanction, what risk assessments and reports were done as regards the
concerns of the Indigenous people, whether these assessments were appropriately and
reasonably considered by Nalcor and the Government and whether appropriate measures
were taken to mitigate against reasonably potential adverse effects to the settled or

asserted rights of the Indigenous people both at the time of and post sanction.”’
The Commission thus can inquire into:

(a) consultations with Indigenous peoples regarding impacts of the Project on them
(b) assessments and reports regarding concerns raised by Indigenous peoples

(c) the reasonableness of Nalcor and Government’s consideration of these
assessments

(d) efforts to mitigate against these concerns

Based on the above, the Inquiry may investigate consultation efforts with the Innu Nation

regarding the Project, and any mitigation measures taken as a result.

It is apparent that the terms of the IBA between Nalcor and the Innu Nation may be
considered by the Commission to be within the scope of the Inquiry’s investigations. The
IBA is a confidential document, and the IBA sets out a number of arrangements that are

themselves protected by confidentiality provisions.

The confidentiality provisions in the IBA are important to Innu Nation and we are

concerned with protecting as much of the confidentiality of the arrangement as possible.

7 Interpretation, para 47.
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The investigations of the Commission and its findings clearly have the potential to affect
Innu Nation’s interest in the confidentiality of these provisions. Furthermore, disclosure
could cause prejudice to Innu Nation’s interests. As such, the interest of Innu Nation, as
set out in s.5(a) of the Act, is engaged; as is the fairness of the conduct of the Inquiry to

Innu Nation, as set out in s.5(c) of the Act.

Innu Nation understands the importance of the work of the Inquiry and that it has a
mandate to consider all the relevant evidence and make findings of fact as set out in its
Terms of Reference. Innu Nation submits that it can assist the Inquiry by providing its
perspective on the evidence before it, including submissions on the importance on why
confidentiality of the IBA, and of any particular portion for which disclosure is
contemplated, is important to Innu Nation . It can also assist the Inquiry by contributing
its perspective on the disclosures (if any) that are consistent with the mandate of openness

that the Act assigns to Inquiry, while remaining fair to the interests of Innu Nation.

Subsequent to Innu Nation concluding an IBA with Nalcor, and since the conclusion of
the environmental assessment of the Project and its approval, further study and research
raised significant concerns about more widespread potential impacts on human health —
more widespread than what was originally predicted by Nalcor. Over the past year, Innu
Nation has participated in efforts to examine and address these concerns, primarily
through the Independent Expert Advisory Committee (the “IEAC”). The IEAC was
mandated to review the best available science, research and Indigenous knowledge about
potential impacts to human health of Indigenous and local populations and predicted
increases in methylmercury accumulation in country foods, that might occur as a result of

flooding of the Muskrat Falls reservoir. The IEAC was mandated to make
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recommendations regarding mitigation, monitoring and management. Innu Nation can
assist the Inquiry by providing evidence and its perspective about the IEAC process and
its recommendations. Innu Nation can assist the Inquiry via its input about whether that
process, and other measures thus far, have effectively addressed (through mitigation,
monitoring, management and/or accommodation) such additional potential human health
impacts on Innu people as a result of increases in methylmercury not originally predicted

at the time of Project approval.
Project Execution
24.  Under s.4(b) of the Order, the inquiry shall inquire into

why there are significant differences between the estimated costs of the Muskrat
Falls Project at the time of sanction and the costs by Nalcor during project
execution, to the time of this inquiry together with reliable estimates of the costs
to the conclusion of the project including whether

(1) Nalcor’s conduct in retaining and subsequently dealing with contractors and
suppliers of every kind was in accordance with best practice, and, if not, whether
Nalcor’s supervisory oversight and conduct contributed to project cost increases
and project delays,

(i1) the terms of the contractual arrangements between Nalcor and the various
contractors retained in relation to the Muskrat Falls Project contributed to delays
and cost overruns, and whether or not these terms provided sufficient risk transfer
from Nalcor to the contractors [.. .]8

25.  Innu contractors and workers have been engaged during the construction of the Project.
As the Inquiry will consider whether Nalcor’s relationship with contractors and suppliers

was in accordance with best practices, it can be expected that Nalcor’s relationship with

Innu contractors and workers will be investigated at the Inquiry.

¥ Order, s.4(b).
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Innu Nation’s interests can be expected to be affected during such an investigation. Innu
Nation can contribute to the Inquiry by providing its perspectives on contracting and
employment practices during the execution of the Project, including ways that Nalcor’s

relationship with contractors and suppliers might have been carried out more efficiently.

In particular, Innu workers experienced racism on the job site, which led to conflict and
delays. In our submission, the Inquiry should consider whether best practices in human
resources management were followed in the Project and whether these negative

experiences could have been avoided.

Project Sanction

28.

29.

The Order in s.4(a) and s.4(c) mandate the Commission to address the ways that the
decision to sanction the Project was made, and how it fit in within the larger framework
for supplying electricity to the Province. Innu Nation’s members live predominantly in
the communities of Sheshatshiu and Natuashish. They are electricity users in Labrador,

with an interest in rational, information-based power planning.

It is acknowledged that s.4(a) of the Order references “the consideration by Nalcor of
options to address the electricity needs of Newfoundland and Labrador’s Island

interconnected customers” (underlining added). Section 4(a)(iii) further addresses the

question of whether Project was the “least-cost option for the supply of power to

Newfoundland and Labrador Island interconnected system over the period 2011-2067”

(underlining added). It may be argued that the Terms of Reference do not address

themselves to issues of supplying power to Labrador.
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Such a restrictive interpretation must be reconciled with s.4(c) of the Order, however,
which mandates that the Commission consider the effect of exempting the Project from
oversight by the Public Utilities Board (“PUB” or the “Board”). It is within the mandate
of the Public Utilities Board to ensure that adequate planning for the production and
transmission of power throughout the Province,” and for the Board to ensure that power is
delivered to consumers throughout the Province “at the lowest possible cost consistent
with reliable service”'. Oversight by the Board would certainly have engaged Labrador

I1SSues.

Therefore, the Inquiry, in considering the effect of the exemption of the Project from
PUB review, must also consider the question of what kind of questions would have been

asked had the PUB exercised oversight over the Project.

This interpretation is supported by s.5(b) of the Order, which requires the Commission to

consider “the need to provide consumers in the province with electricity at the lowest

possible cost consistent with reliable service” (underlining added). The Order is clear that
the Commission’s inquiry is not to be restricted to the supply of electricity to the Island

part of the Province only, but must include supply to Labrador.

Additionally, it should also be borne in mind that the Reference to the PUB stated by
Cabinet regarding the Muskrat Falls Project restricted the PUB’s inquiry to the “supply of
power to the Island Interconnected system”. The question of supply to Labrador was not
put before the PUB in the truncated review that Cabinet ordered the PUB to do. If the

Project had not been exempted from PUB review, how the Project would fit into an

° Electricial Power Control Act, 1994, SNL 1994, ¢ E-5.1, 5.6(1).
% Electricial Power Control Act, 1994, SNL 1994, ¢ E-5.1, s.3(b)(iii).
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overall plan to supply to Labrador would certainly have been considered. As s.4(c) of the
Terms of Reference mandate the Inquiry to consider the effect of the exemption from
PUB oversight, the exclusion of the consideration of Labrador issues in the sanctioning of

the Project must be considered by this Inquiry.

In our submission, therefore, the Commission has properly interpreted the Terms of
Reference so as not to restrict its inquiry to how the Island is supplied with electricity. As
the Commission found, “[c]onsideration will also have to be given with regards to the
assumptions and forecasts made by Nalcor, including projected annual supply
requirements and whether they were reasonable based upon accepted industry practice.”
There is no suggestion that the consideration of annual supply requirements should be

restricted to the needs of the Island Interconnected System.

Indeed, one aspect of the sanction decision that deserves closer examination is the use of
the Churchill Falls Recall Block to supply the Island Interconnected System. It does not
appear from the documentation put before the PUB in its limited review of the Project in
2012 that the Recall Block would be required to serve the Island. Indeed, in Nalcor’s
submissions before the PUB, they state that Churchill Falls power would only be required
to meet Island needs in 2057."" Tt seemed to have been the understanding at the time that
the Recall Block would be reserved for Labrador needs for the foreseeable future. Yet in
Newfoundland and Labrador Hydro’s current General Rate Application before the PUB,
energy from the Churchill Falls Recall Block will be used to supply the Island as soon as

in 2018." The effects on supply to Labrador are unclear. In our submission, it is within

! Muskrat Falls Review, Nalcor Final Submission, pl8 of 55.
2 Newfoundland and Labrador Hydro — 2017 General Rate Application, p 1.9.
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the Inquiry’s mandate to investigate whether this was a foreseeable result of the Project
that would have been identified through a review by the PUB, and thus squarely within
the Inquiry’s mandate under s.4(c) of the Order. One question that the Inquiry should
explore is whether a more robust review would have led to a consideration of a greater
range of options for all electricity users in the Province, and to an integrated approach to

resource planning in electricity services in the Province.

The adequacy of power supply for Labrador is an important issue for Innu Nation.
Natuashish, one of Innu Nation’s two communities, is still operating on an isolated diesel
system, and there are no plans in place to connect it to the Labrador Interconnected
transmission grid. Sheshatshiu is on the Labrador Interconnected System and is hence

directly affected by the use of the Recall Block to supply the Island.

Innu Nation’s interests as Labrador electricity consumers — both on the interconnected
system and as consumers on an isolated diesel system — are directly implicated by any
consideration of supply issues to Labrador. That is also the distinct perspective that Innu
Nation aims to bring to the Commission’s consideration of these issues that we think will

be helpful to the Commission’s work.

Innu Nation’s Financial Need

38.

This Inquiry has been created under the Public Inquiries Act, 2006."> The Act sets out, at
s. 5(5) that a commission can recommend "that the government of the province provide

funding for counsel and other expenses of a person who is permitted to participate in an

inquiry".

B SNL 2006, ¢ P-38.1 (the “dct”).



39.

40.

41.

-12-

The Commission has decided in this Inquiry that "they may make recommendations to
the Government of Newfoundland and Labrador regarding funding for counsel and other

expenses of parties who have been granted standing"."*

In reviewing funding applications and making recommendations to the Government of
Newfoundland and Labrador regarding the granting of funding to parties who have
standing, the Commission will consider: whether the applicant would be able to
participate in the Inquiry without such funding; what the funds will be used for and how
they will be disbursed and accounted for; how the applicant will contribute its own funds

and personnel to the Inquiry; and the financial controls of the applicant. '’

Innu Nation’s interests are implicated in a number of ways by the Inquiry, as set out in
this Application. In particular, although the Terms of Reference as set out in the Order do
not mandate the Commission to investigate the Province and Nalcor’s efforts to consult
and accommodate Indigenous peoples, the Commission has decided nonetheless that it
may inquire into these matters. As a result, issues relating to Innu Nation’s Indigenous
rights, and Nalcor and the Province’s accommodation of those rights, will now become
the subject of a high-profile public inquiry. There is also a risk that documents such as
the IBA, which have heretofore been confidential, will become disclosed through the
Inquiry process. It has therefore become additionally important for Innu Nation to
participate in this Inquiry as a party. Thus, although the Inquiry was not something that

Innu Nation asked for, and although the Innu Nation has submitted that the Inquiry

4 Rule 15.
15 Rule 16.
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should avoid inquiring into Aboriginal and Treaty Rights, it now finds itself in a position

where it is compelled to participate in the Inquiry in order to protect its interests.

Innu Nation nonetheless welcomes the opportunity to help shape the Inquiry’s work by
participating as a party, but based on preliminary estimates, the costs of doing so will be
significant. Innu Nation will be financially challenged by these participation costs. Innu
Nation does not have sources of revenue for the purposes of participating in public
inquiries. Although Innu Nation does have some income, their financial capacity is
committed to existing operations and programs. For example, Innu Nation expends funds
to organize an annual gathering on the land to revitalize Innu culture and to facilitate the
transmission of knowledge from elders to the next generation. It must also expend funds
to carry on its treaty negotiations with Canada and the Province. Additionally, revenues
from IBAs are rendered to Innu Nation for the purpose of compensating it for impacts on
its rights, and finances programs to offset the impacts of industrial developments like the
Project on the well-being of Innu Nation’s membership. On the other hand, participation

in the Inquiry is an unanticipated expense and has not been budgeted for.

Innu Nation therefore requests that the Commission make a recommendation to the
Province to provide funding for legal and other expenses to enable it to fully participate

in the Inquiry.

An affidavit in support of this application, made by Ravin Wick, Chief Financial Officer
of Innu Nation, is appended. The affidavit and its exhibits contain sensitive financial
information and redacted copies of each exhibit have been appended. Innu Nation
requests that only the redacted copies be made available to the other parties and to the

public.


























































































