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Comt (reversing the Quebec Comt of Appeal) held that the matter first had to be 
referred to arbitration to have the issue of jurisdiction resolved. 

[23] Deschamps, J. stated for the majority at paragraphs 84 and 85: 

84. First of all, I would lay down a general rule that in any case involving an 
arbitration clause, a challenge to the arbitrator's jurisdiction must be 
resolved first by the arbitrator. A court should depart from the rnle of 
systematic refeITal to arbitration only if the challenge to the arbitrator's 
jurisdiction is based solely on a question of law. This exception is justified 
by the courts'expertise in resolving such questions, by the fact that the court 
is the f01um to which the parties apply first when requesting referral and by 
the rule that an arbitrator's decision regarding his or her jurisdiction can be 
reviewed by a court. It allows a legal argument relating to the arbitrator's 
jurisdiction to be resolved once and for all, and also allows the parties to 
avoid duplication of a strictly legal debate. In addition, the danger that a 
party will obstrnct the process by manipulating procedural rules will be 
reduced, since the court must not, in rnling on the arbitrator's jurisdiction, 
consider the facts leading to the application of the arbitration clause. 

85. If the challenge requires the production and review of factual evidence, the 
court should normally refer the case to arbitration, as arbitrators have, for 
this purpose, the same resources and expertise as comts. Where questions 
of mixed law and fact are concerned, the comt hearing the referral 
application must refer the case to arbitration unless the questions of fact 
require only superficial consideration of the documentary evidence in the 
record. [ emphasis added] 

[24] The issues before me raise questions of mixed law and fact. MFC submitted 
that the case at bar falls into the exception created by Deschamps, J. in that "the 
questions of fact require only superficial consideration of the documentaiy evidence 
in the record". MFC says the IFC restricts the availability of arbitration to a claim 
by Astaldi for damages on termination of the contract. MFC says that it has not 
tenninated the contract and therefore on a superficial consideration of the 
documentary evidence, this Comt can conclude that there is no basis on which 
Astaldi's claim should go to arbitration as it would essentially be a pointless and 
costly exercise to establish a Board of Arbitration which would have to come to the 
same conclusion. In other words, the exercise is really a question of law which the 
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Comt is uniquely suited to decide. This was the traditional approach applied to 
contractual interpretation. 

[25] With respect, this approach invites an interpretation of a commercial contract 
which is at odds with cmTent contractual interpretation established by the Supreme 
Court of Canada. In Creston Moly V. Sattva Capital, 2014 sec 53, the Comt 
rejected this historical approach to contractual interpretation. At paragraph 50, the 
Comt stated: 

50. With respect for the contrary view, I am of the opinion that the historical 
approach should be abandoned. Contractual interpretation involves issues 
of mixed fact and law as it is an exercise in which the principles of 
contractual interpretation are applied to the words of the written contract, 
considered in light of the factual matrix. 

[26] The Comt did not rnle out the possibility that there may be cases where an 
extricable question of law might be discerned from a question of mixed fact and law 
but held at paragraph 55 that these will be rare. 

[27] So, is this one of those rare cases where an extricable question of law can be 
identified out of a mixed fact and law context? I find it is not. 

[28] I was referred to several cases which considered this question following the 
Dell case. Astaldi refen-ed me to Seidel V. Telus Communications Inc., 2011 sec 
15 where the Supreme Comt determined that the court was in a position to decide 
on the jurisdiction of an arbitrator based on the fact that there was a statutmy 
prohibition governing the situation and the issue raised public policy considerations 
concerning consumer protection. 

[29] MFC referred me to Alberta Medical Assn. v. Alberta (Minister of Health and 
Wellness), 2012 ABQB 113 in which Wittmann, C.J.Q.B. found that in the 
circumstances of that case the Comt held at paragraph 30 that it was as capable as 
an arbitrator to interpret the terms of the agreement on arbitration and the nature of 
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the arbitration sought by the Medical Association. Consequently, Wittmann, 
C.J.Q.B. went on to conclude in paragraph 38 that the Applicant was not entitled to 
arbitration. 

[30] However, there are a number of differences between that case and the case at 
bar. The contract in that case was found to not be an "ordinary contract" as it dealt 
"directly with the delivery of health care services" in the province. That is not the 
case here as the contract is, apmt from the huge amounts of money involved, an 
ordinmy conunercial contract not involving any public policy issues such as in the 
Alberta Medical Assn. case. As well, section 47 of the Arbitration Act in Albe1ta 
contains a provision specifically permitting the Comt to determine, among other 
things, that the arbitration agreement does not apply to the matter in dispute. The 
Arbitration Act has no such provision. As well, the Alberta Medical Assn. case was 
decided in 2012. So Wittmann, C.J.Q.B. did not have the benefit of the Supreme 
Comt of Canada decision in the Sattva case for consideration in his deliberations. 

[31] For these reasons and other distinctions in the specific contract under 
consideration in that case, I find that the Alberta Medical Assn. case is 
distinguishable from the case at bar. 

[32] I was also refetTed by MFC to Jean Estate v. Wires Jolly LLP, 2009 ONCA 
339 where the Ontario Court of Appeal upheld the trial judge's decision holding that 
the Comt was the more appropriate fomm in which to determine the applicability of 
a contingency fee agreement between the patties which also contained an arbitration 
clause for the resolution of disputes. The Comt held that there were broad 
implications for lawyers and judges in the case and the issues in question would 
require only a brief consideration of the undisputed facts. That is not the case before 
me as the issues are restricted to the patties to the agreement and do not have broader 
implications. As well, the arbitration raises extensive disputed facts between the 
patties which form part of the factual matrix to be considered in determining the 
question of jurisdiction. 

[33] In Dancap Productions Inc. v. Key Brand Entertainment Inc., 2009 ONCA 
135, the Ontario Comt of Appeal held that where it is arguable that the issue of 
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jurisdiction should be left to the arbitrator, the Comt should decline to make that 
decision. Sharpe, J.A. for the Comt, while acknowledging that the issue was not 
without doubt in declining to assume jurisdiction, refeITed to the breadth of the 
arbitration clause and the complex relationship between the patties as factors to 
consider in whether the question of jurisdiction should be refeITed to the arbitrator 
in the first instance. He concluded that before a comi should assume jurisdiction it 
must be "clear and obvious that the dispute is not governed by the arbitration clause." 

[34] This is consistent with the approach taken by Butler, J. in the Wheeler case 
referenced earlier. During the reserve period of her judgment, the Supreme Comt of 
Canada decided the Dell case. Butler, J. refeITed to Dell in her decision at paragraph 
23 citing the same paragraphs that I have referred to at paragraph [23]. Having 
detennined that the question to be determined was one of mixed fact and law, she 
concluded that the matter of jurisdiction to hear the arbitration must first be refeITed 
to the arbitrator for detennination. She concluded fi.uther, and I agree, that the onus 
is on the paity seeking to deny the right to arbitration to show that the issue of 
jurisdiction should not in the first instance be referred to the arbitrator. 

[35] In this case, the arbitration provision is broad and empowers the arbitrator to 
detennine "any dispute, controversy, claim, question or difference of opinion" that 
might arise between the parties, "including an interpretation, enforceability, 
perfonnance, breach, te1mination or validity" of the Agreement. Astaldi has alleged 
numerous breaches of contract by MFC including an allegation that the agreement 
(including the IFC) is no longer valid or enforceable due to the actions of MFC. The 
relationship between MFC and Astaldi has been fraught from the beginning and the 
factual matrix involving their contractual relationship is complex. It is not clear and 
obvious that that complex relationship will not form a pait of the consideration as to 
whether the issues raised by Astaldi are subject to arbitration. In my view, it is at 
least arguable that the dispute falls within the arbitration agreement. As in Wheeler, 
MFC has failed to discharge its onus of satisfying the Comt that there should be a 
depaiture from the general rnle that the question of the jurisdiction of the Board must 
first be referred to the Board of Arbitration. 
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CONCLUSION 

[36] In the result, I conclude: 

(i) that the issue of the jurisdiction of the Board of Arbitration must first 
be submitted to the Board for dete1mination; 

(ii) the Originating Application of MFC in 20180106917 1s stayed 
pursuant to section 4 of the Arbitration Act; 

(iii) the Originating Application of Astaldi in 20180107001 is allowed in 
pait as follows; 

(iv) MFC shall appoint an arbitrator to the Board of Arbitration within 14 
days; 

(v) The parties may apply for any fmther direction; 

(vi) Asta/di shall have its costs of both applications under column 3 of the 
costs Rule. 

JAMES P. ADAMS 
Justice 


