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1. Summary of Ekuanitshit’s position

These submissions outline the position of the Conseil des Innu de Ekuanitshit (the
“Council” or “Ekuanitshit) with respect to consultations and mitigation measures imposed by the
province (or “government”) and carried out by Nalcor in the context of the Muskrat Falls Project.

From Ekuanitshit’s perspective, there were two phases to engagement by Nalcor and the
province with the community: a phase prior to the project’s release from environmental assessment
(“pre-authorization™) and another phase following the release (‘“post-authorization™).

With respect to the issues for which Ekuanitshit has been granted standing before this

Commission, these submissions make the following points.

1.1.  What consultation occurred between the established leadership of Ekuanitshit
and Nalcor as well as the Government of Newfoundland and Labrador?

Neither Nalcor nor government showed any interest in seriously consulting the Innu of
Ekuanitshit.

» Pre-authorization consultation was limited to the environmental assessment process
and was largely carried out by Nalcor with little oversight by government.
Ekuanitshit’s requests for resources that would have allowed for genuine consultation
were repeatedly denied.

» There was no real post-authorization consultation with Ekuanitshit. Post-authorization
“consultations” consisted of government forwarding hundreds of English-only plans

and permit applications to Ekuanitshit, imposing arbitrary timelines for comment,
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refusing to provide any capacity or funding, and ignoring Ekuanitshit’s concerns and

comments.

1.2. What risk assessments and reports were done as regards the concerns raised
by Ekuanitshit? Were those assessments appropriately and reasonably
considered by Nalcor and the Government?

On the issues of greatest concern to Ekuanitshit, risk assessments were either not

appropriately considered or simply never completed.

» Traditional Knowledge and Land Use: No traditional knowledge or land-use studies
involving Ekuanitshit were ever carried out in relation to the project.

» Caribou: The project went ahead without first identifying the critical habitat of
threatened herds, without up-to-date recovery plans, without cumulative effects
assessments and without adequate mitigation or monitoring measures.

» Cultural Heritage: Ekuanitshit was not invited to participate in any historic or

archaeological resource monitoring programs or initiatives.

1.3.  Were appropriate measures taken to mitigate against reasonably potential
adverse effects to the settled or asserted rights of the people of Ekuanitshit?

» Government and Nalcor repeatedly denied Ekuanitshit’s requests to provide funding
to allow Ekuanitshit to hire its own experts to study and provide constructive input

into proposed mitigation and monitoring measures. Government even refused to pay
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more than half the cost of interpretation services when Ekuanitshit requested to speak

with the province’s experts.

2. Submissions

2.1. Context

The Innu of Ekuanitshit continue to use and occupy the territory affected by the Muskrat
Falls Project as they have since time immemorial.! While Ekuanitshit’s reserve is located in
Québec, the community is no less connected to those parts of its traditional territory that happen
to be found on the other side of the Québec-Labrador border.? Indeed, Innu from communities in
Labrador and Québec still meet on the land that they both use to hunt, fish and trap, among other
things.?

Between 1975 and 1994, the Innu of Ekuanitshit participated in the Conseil Atikamekw-
Montagnais (“CAM”) whose mandate was to negotiate the land claims of the Atikamekw and Innu
nations. Approximately one-quarter of the land claimed by the CAM is situated in Labrador,

including a territory that stretches from Mingan (Ekuanitshit) to the Churchill River.*

! Testimony of Jean-Charles Piétacho, Sept. 18, 2018 transcript pp. 41-42; Testimony of Jean-Charles Piétacho,
Feb. 18, 2019 transcript p. 21.

2 Testimony of Jean-Charles Piétacho, Feb. 18, 2019 transcript p. 27; Testimony of Jean-Charles Piétacho, Sept.
18, 2018 transcript p. 41.

% Testimony of Sebastian Penunsi, Sept. 18, 2018 transcript at pp. 26-27.

4 Exhibit P-01710, Affidavit of Chief Jean-Charles Piétacho at paras 18-19, p. 3.
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The land claim of the Innu of Ekuanitshit was accepted for negotiation by the federal
government in 1979 but remains unresolved.® The claim has never been accepted by the
Government of Newfoundland and Labrador.®

Regarding projects affecting Ekuanitshit’s traditional territory, Chief Jean-Charles
Piétacho testified before this Commission as follows: “We often are told that we’re against
development. We’re not against development. It’s the kind of development that’s carried out

without consultation, without accommodation, and without our consent.”’

2.2.  Pre-authorization
2.2.1. Consultation limited to the environmental assessment process

Ekuanitshit was first contacted by government and by Nalcor in relation to the Muskrat
Falls Project in mid-2008, several years after the project’s environmental assessment registration.®
Pre-authorization consultation by government consisted of informing Ekuanitshit about the
environmental assessment process.® Further consultation was delegated to Nalcor to be performed

in accordance with the Aboriginal Consultation Guidelines issued by the federal and provincial

5> Exhibit P-01457, Council of the Innu of Ekuanitshit v. Canada (Attorney General), 2014 FCA 189, p. 34 at para 89.
8 Exhibit P-01710, Affidavit of Chief Jean-Charles Piétacho at paras 25-26, p. 4.

" Testimony of Jean-Charles Piétacho, Feb. 18, 2019 transcript p. 27.

8 Testimony of Aubrey Gover, Oct. 3, 2018, transcript p. 55; Testimony of Gilbert Bennett, November 29, 2018
transcript, p. 37.

® Testimony of Aubrey Gover, Oct. 3, 2018 transcript pp. 56-57.
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governments. Those Guidelines did not distinguish between Aboriginal groups as to the level of
consultation required.*®

While waiting for the Joint Review Panel’s report, government oversight of Nalcor’s
consultation efforts seems to have been limited.!

Nalcor representatives met with Ekuanitshit once in 2009, twice in 2010, and once again
in 2011 in relation to the Transmission Link.'> Amongst other concerns raised at these meetings,
Ekuanitshit explained that it required funds to cover fees for experts to study issues of particular
concern to the community and in order to review the boxes of English-only documents being sent
to the community. 3

In the end, the only funding that Ekuanitshit received for consultations related to the project
(approximately $67,000) came through the Participant Funding Program administered by the
Canadian Environmental Assessment Agency. Ekuanitshit used those funds to prepare written
submissions regarding Nalcor’s Environmental Impact Statement and to make further comments
on the adequacy of Nalcor’s responses. As further described below, Ekuanitshit did not receive
any funding from Nalcor, nor did Ekuanitshit receive any funding directly from the province.

The level of consultation and funding offered to Ekuanitshit was drastically inferior to what

was offered to other indigenous communities. Consultation with the Labrador Innu, for example,

10 Exhibit P-01323, Environmental Impact Statement Guidelines, July 2008 at p. 40. See also Exhibit P-01352,
Environmental Impact Statement Guidelines and Scoping Document - Labrador-Island Transmission Link - Nalcor
Energy dated May 2011 at p. 43.

1 Testimony of Aubrey Gover, Oct. 3, 2018 transcript p. 59.

2 Exhibit P-01710, Affidavit of Chief Jean-Charles Piétacho at paras 47, 52, 56, 61, p. 6-7.

13 Exhibit P-01710, Affidavit of Chief Jean-Charles Piétacho at paras 47, 52, p. 6.
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began around 1998,** which led to multiple agreements designed to develop an understanding of

their traditional knowledge and land use and the provision of millions of dollars in funding.'®
With the limited resources available to it, Ekuanitshit participated in the environmental

assessment process as best it could. We identify below certain specific concerns raised by

Ekuanitshit and how they were addressed by Nalcor and government.

2.2.2. Specific concerns raised

a) Failure to consider Ekuanitshit traditional knowledge, land and
resource use

Ekuanitshit repeatedly expressed its concern that Nalcor and government did not have an
adequate understanding of the community’s traditional knowledge or land use, thereby making it
impossible to accurately assess risks to the environment, to the community’s rights or the
effectiveness of proposed mitigation measures.®

Despite Ekuanitshit’s concerns, no traditional knowledge or land use studies involving its
community members were ever carried out in relation to the project.

The Aboriginal Consultation Guidelines for the project did indeed require Nalcor’s

Environmental Impact Statement to demonstrate its understanding of Aboriginal traditional

14 Exhibit P-00271, Indigenous Consultation Report — Muskrat Falls Project dated August 21, 2018 at p. 11.

15 Exhibit P-01333, Information Response #s JRP.146 to JRP.164 dated August 2010 at p. 143-144. Exhibit P-01351,
Submission from the Innu of Ekuanitshit to the Joint Review Panel Public Hearings, April 2011 at p. 6.

16 For example: Exhibit P-00319, Comments of the Innu of Ekuanitshit on the Consultation Assessment Report
Submitted as Supplemental Information to IR JRP.151, October 2010; Exhibit P-01340 Comments of the Innu of
Ekuanitshit on the Additional Information Provided by the Proponent at p. 3-4.
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knowledge and contemporary land use and indicate how these would be considered in planning
and carrying out the project.t’

However, the traditional knowledge and land use of the Innu of Ekuanitshit was not
considered in preparing Nalcor’s 2009 Environmental Impact Statement for the generating
stations,® and this deficiency was not remedied during the Joint Review Panel process.

During this process, Nalcor first requested that Ekuanitshit sign an English-only
“Community Consultation Agreement” with no work plan and no budget.® Nalcor sent a modified
“Community Engagement Agreement” to Ekuanitshit in spring 2010 under which all activities,
including the collection of data and preparation of reports on the community’s land use and
traditional knowledge, would have been accomplished within four months on a budget of
$87,500.%

Based on Ekuanitshit’s own experience with the very recent La Romaine hydroelectric
construction project in Québec, it believed that the proposed budget and timeframe were

insufficient to produce credible work.?! Ekuanitshit has since been proved correct in that the study

17 Exhibit P-01323, Environmental Impact Statement Guidelines, July 2008 at p. 40; see also Exhibit P-01352,
Environmental Impact Statement Guidelines and Scoping Document - Labrador-Island Transmission Link - Nalcor
Energy dated May 2011 at p. 43.

18 Exhibit P-01355, Environmental Impact Statement - Volume 1 Part A - Project Planning and Description, February
2009 at p. 267; see also Testimony of Gilbert Bennett, November 29, 2018, transcript at p. 34.

19 Exhibit P-01335, May 13, 2009 from Gilbert Bennett to Chef Jean-Charles Piétacho re Community Consultation
Agreement.

20 Exhibit P-01333, Information Response #s JRP.146 to JRP.164 dated August 2010 at p. 143 and p. 167; also
Exhibit P-01342, LT from D. Schulze to M. Hatherly re Proposed Lower Churchill Hydroelectric Generation Project.
2L Exhibit P-00319, Comments of the Innu of Ekuanitshit on the Consultation Assessment Report Submitted as
Supplemental Information to IR JRP.151, October 2010 at p. 29; See also Exhibit P-01351, Submission from the Innu
of Ekuanitshit to the Joint Review Panel Public Hearings, April 2011 at p. 6-7.
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produced with the one Quebec Innu community to have accepted Nalcor’s offer (Pakua Shipi)?2
suffered from “serious deficiencies” and was “not credible social science”? according to an
anthropologist cited extensively in documents submitted by Nalcor to the Joint Review Panel.?*

Ekuanitshit’s proposal, that it mandate an expert, to be paid by Nalcor, supervised by a
Nalcor-Ekuanitshit joint committee and supported by community liaison officers,?® was never
accepted by Nalcor.

The Joint Review Panel report thus concluded that “there are uncertainties regarding the
extent and locations of current land and resource use by Quebec Aboriginal groups in the Project
area”, adding that “additional information could be forthcoming during government
consultations.”?®

Neither Nalcor nor Government took any steps to address those uncertainties or to gather
additional information following the Joint Review Panel’s report.?’

The Joint Review Panel also recommended that “Nalcor involve all Aboriginal groups in

the design and implementation of its proposed community land and resource use monitoring

22 Exhibit P-00271, Indigenous Consultation Report — Muskrat Falls Project dated August 21, 2018 at p. 16-17; see
also Exhibit P-01334, Supplemental Information to IR JRP.151 (Consultation Assessment Report) dated September
2010 at p. 337-362.

23 Exhibit P-01343, Transmittal dated June 23, 2011 from Rick Hendriks to Pat Marrie, cc Richard Nuna and Paula
Reid re Labrador-Island Transmission Link - Historic Resources Component Study at p. 8-9. See also Exhibit P-
01345, Labrador-Island Transmission Link - Environmental Impact Statement - Innu Nation Comments dated June
12,2012 at p. 35.

24 For example in Exhibit P-01334, Supplemental Information to IR JRP.151 (Consultation Assessment Report) dated
September 2010.

% Exhibit P-01341, LT D. Schulze to L. Griffiths and H. Clarke re Proposed Lower Churchill Hydroelectric
Generation Project at p. 4.

% Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 24 and p. 203.

27 Testimony of Aubrey Gover, October 3, 2018, transcript p. 61; Testimony of Gilbert Bennett, November 29,
2018, transcript p. 44.
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program for the duration of the construction period to ensure that parameters of importance to
these groups and Traditional Knowledge are included.”?®

While the province accepted the intent of this recommendation,? if such a program was
ever implemented,® Ekuanitshit was never invited to participate.

With respect to the Transmission Link, Nalcor simply refused to contemplate the
negotiation of a land and resource use study or similar formal arrangement with Ekuanitshit at
all 3t

In sum, the project has been carried out by Nalcor and government without any
consideration of Ekuanitshit’s traditional knowledge and without a complete or accurate

understanding of the community’s land use.

b)  Effects on caribou

Caribou are of sacred importance to the Innu of Ekuanitshit® and the Council was
particularly concerned about the effects of the project on caribou given that three herds (George

River, Lac Joseph, Red Wine Mountain) were known to inhabit the project area.

28 Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 203.

2 Exhibit P-00051, Government of Newfoundland and Labrador’s Response to the Report of the Joint Review Panel,
March 15, 2012 at p. 18.

30 Testimony of Gilbert Bennett, June 25, 2019, transcript p. 60-61: Mr. Bennett was unaware whether such a
program existed.

31 Exhibit P-01344, E-mail dated July 1, 2011, 8:37 AM from MaryHatherly@nalcorenergy.com to David Schulze,
cc Toleniuk@osler.com, StevePellerin@nalcorenergy.com, et al re Response to E-Mail: Community Engagement --
Ekuanitshit - Labrador-Island Transmission Link Project.

32 Testimony of Jean-Charles Piétacho, February 18, 2019, transcript at p. 26: “The animal that’s the most
important, the most sacred, to which we owe our survival is — along with the salmon — is the caribou.
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Ekuanitshit raised its concerns at every possible opportunity, specifically pointing out, for
example: the need for a study on the effects on the Lac Joseph herd and for cumulative effects
assessments;3 the need for more accurate and up-to-date information on the Red Wine Mountain
herd’s use of the project area,® including the need to identify the herd’s critical habitat;* and the
inadequacy of proposed mitigation and monitoring measures.>®

o With respect to the George River herd, the Joint Review Panel concluded that it

“could not make a determination about cumulative significance because a proper
cumulative effects assessment for the herd was not carried out.”*” While the Panel
recommended that several parties cooperate to carry out a cumulative effects
assessment, to Ekuanitshit’s knowledge no such assessment has ever been carried
out.

o With respect to the Lac Joseph herd, the Panel noted that “Nalcor did not include this

herd in its assessment.””® Despite Ekuanitshit’s submissions on the need for a study

on the direct and indirect effects of the project on the herd,*® the Panel made no

33 Exhibit P-01340, 20091218 Comments of the Innu of Ekuanitshit on the Additional Information provided by the
proponent p. 8-9.

34 Exhibit P-01336, 20090622 Ekuanitshit comments on EIS at p. 23.

35 Exhibit P-01347, Comments of the Innu of Ekuanitshit on the Comprehensive Study Report at p. 4-5.

3 For example: Exhibit P-01336, 20090622 Ekuanitshit comments on EIS at p. 6; Exhibit P-01753, 20140925 LT
from D. Schulze to I. Stone re Species at Risk and Monitoring Plan.

37 Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 152. “The Panel furthermore notes that
a previous Panel considering the Voisey’s Bay Nickel Mine Project, had recommended that any further development
consider the cumulative impact of development on the George River caribou herd, including the impact of habitat
fragmentation.”

38 Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 19.

39 Exhibit P-01351, Submission from the Innu of Ekuanitshit to the Joint Review Panel Public Hearings, April 2011
atp. 3.
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specific recommendation on the subject and to Ekuanitshit’s knowledge no such
study has ever been carried out.
o With respect to the Red Wine Mountain herd, which is considered threatened under
the provincial Endangered Species Act and the federal Species at Risk Act, the Joint
Review Panel:
= stated that it clearly would have been desirable for the herd’s “critical habitat**°
to have been identified before the Panel’s hearings;*

= recommended that “all reasonable efforts” be made to identify the herd’s critical
habitat before a final decision was made, noting that decision makers would not
be able to appreciate the impact of the project on the herd “without knowing
whether the primary habitat to be flooded is critical habitat;*?

= recommended that Nalcor monitor the herd’s response, including any population
changes, through the construction phase and early part of the operation phase;*

= recommended that Nalcor be required to play an enhanced role in the recovery
process by putting resources into research and recovery efforts and participating

actively in the overall effort to ensure the herd’s recovery;*

40 Endangered Species Act, SNL 2001, ¢ E-10.1 at s. 2(c): ““critical habitat” means habitat that is critical to the survival
of a species.”

41 Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 143.

42 Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 143. “It clearly would have been
desirable for all recovery strategies and critical habitat identification to have been completed before the start of the
hearing, regardless of when they are required under federal or provincial legislation... The recovery strategy for boreal
woodland caribou, according to Environment Canada, was legally required by 2007.”

43 Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 159.

4 Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 152.
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= concluded that “the Project would cause a significant adverse environmental
effect on the Red Wine Mountain caribou herd.”*®
o Despite the Panel’s recommendations and conclusions above:
»  to date, the herd’s critical habitat has still not been identified;*®
= Nalcor has already ceased to monitor the herd’s response;*’
= Department of Environment officials are unaware of any efforts by government

to assess the impact of the project on the herd or to oversee or evaluate the

effectiveness of any mitigation measures proposed by Nalcor.*8

c)  Effects on fish, especially salmon

In relation to the Transmission Link in particular, Ekuanitshit was concerned about the
negative impacts on Atlantic salmon stocks that migrate through the Strait of Belle Isle and upon
which the community relies.

In a letter sent roughly a month after a meeting where Ekuanitshit raised its concern, Nalcor
again refused to provide the Council with any financial capacity to retain its own expert to advise

the community on Nalcor’s fish habitat component study.*® Ekuanitshit’s requests for a study on

45 Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 151. Nalcor’s modelling considered
only 30 percent of the herd’s range, because habitat data was not available for the rest of the herd’s range: p. 144.

46 Exhibit P-04229, Responsibility Matrix and Status of Recommendations of the Joint Review Panel at p. 6: Recovery
plan remains “pending”.

47 Exhibit P-04332, Environmental Assessment Commitments for Lower Churchill Project Labrador Island
Transmission Link - Status Update and High Level Description of Supporting Documentation dated June 2019 at p 39;
Testimony of Gilbert Bennett, June 26, 2019, transcript at p. 57.

48 Testimony of Dr. Susan Squires, June 20, 2019, transcript at p. 101.

49 Exhibit P-01349, 20110913 LT from D. Schulze to P. Marrie and B. Coulter at p. 3.
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the effects of the submarine cables on the migration patterns of the salmon harvested by the
community were similarly dismissed.>°

Moreover, as Nalcor had refused to contemplate the negotiation of a traditional knowledge
and resource use study, the component studies did not incorporate any traditional knowledge of
the Innu of Ekuanitshit that could have assisted in establishing baselines regarding ecosystem

function, resource abundance, distribution and quality.>!

d) Protection of cultural heritage

Ekuanitshit emphasized its intense historical use of the project area throughout the
environmental assessment process, noting that the Innu of Sheshatshiu had even given the name
“Ekuanatshiu Ministuk” to one of the islands in the Churchill River near Muskrat Falls.>2

After observing that Aboriginal communities in both Labrador and Quebec had affirmed
the existence of burial sites within and near the Project area,®® the Joint Review Panel:

o “recommended that Nalcor involve all affected groups in searching for, documenting

and commemorating historic and archaeological resources;”**

%0 Exhibit P-01720, 20120511 LT from D. Schulze to S. Pellerin at p. 6; Exhibit P-01723, 20120612 Comments on
the Adequacy of the EIS on the LITL at p. 5.

51 Exhibit P-01349, 20110913 LT from D. Schulze to P. Marrie and B. Coulter; Exhibit P-01720, 20120511 LT from
DS to S. Pellerin.

52 Exhibit P-00319, Comments of the Innu of Ekuanitshit on the Consultation Assessment Report Submitted as
Supplemental Information to IR JRP.151, October 2010 at p. 23.

53 Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 219.

54 Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 25.



Commission of Inquiry Respecting the Muskrat Falls Project

Final Submissions of the Conseil des Innu de Ekuanitshit

August 8, 2019

DIONNE Page 14

SCHULZE

o noted that “Nalcor committed to make use of best practice archaeological
interpretation and analysis methods and to engage local communities in the
development of commemoration initiatives;”>®

o recommended that Nalcor consider inviting Aboriginal communities in Quebec to
participate in a program to document and interpret archaeological sites and artifacts
and that it share with them the results of its historic resources monitoring.>®

While government accepted the intent of this recommendation, none of these commitments

or recommendations were implemented with respect to the Innu of Ekuanitshit. Nalcor did not
engage directly with any of the Quebec Innu communities on this matter.>’” Meanwhile,
government engagement with the Quebec Innu communities consisted of forwarding them English
versions of Nalcor’s archaeological permit applications, rejecting Ekuanitshit’s request for funding
to allow the community have its own archaeologist review proposed historic resources

management programs,® and further refusing to pay for more than half the cost of interpretation

services when Ekuanitshit requested conference calls with the province and its archaeologists.*

%5 Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 25.

%6 Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 220.

5" Testimony of Gilbert Bennett, June 26, 2019, transcript at p. 54.

%8 Exhibit P-01749, 20140616 e-mails D. Schulze to M. Drake; Exhibit P-01744, 20140707 LT from B. Harvey to
D. Schulze.

%9 Exhibit P-01748, 20140728 LT from D. Schulze to B. Harvey; Exhibit P-01750, 20140822 LT from B. Harvey to
D. Schulze.
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e)  Noeconomic opportunities for Ekuanitshit

Ekuanitshit was concerned that steps be taken to ensure that economic opportunities related
to the project be made available to its community members. The Joint Review Panel agreed,
recommending that Nalcor initiate an employment outreach program for Quebec Innu
communities that would include transportation assistance from Sept-Tles and measures to address
language barriers.®°

Government rejected the recommendation and no specific employment benefits were
offered to Quebec Innu communities, with employment opportunities related to the project
generally prioritized as follows: 1) Labrador Innu; 2) residents of Labrador; 3) other residents of

Newfoundland; 4) others.5!

2.3. Post-authorization
2.3.1. Guidance of the Federal Court of Appeal

Ekuanitshit was disappointed by pre-authorization consultations, but had hoped that Nalcor
and the province would heed the guidance of the Federal Court of Appeal, ruling on Ekuanitshit’s
application for judicial review of the federal authorization of the Lower Churchill Project. The
Court made the following comment that is of equal application to the provincial government:

The Joint Review Panel found that certain studies should be carried out at a later stage in
order to better appreciate the concerns of Quebec Aboriginal peoples, including

80 Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 244.

61 Exhibit P-04229, Responsibility Matrix and Status of Recommendations of the Joint Review Panel at p. 15; see
also Exhibit P-00051, Government of Newfoundland and Labrador’s Response to the Report of the Joint Review
Panel, March 15, 2012 at p. 21; Testimony of Aubrey Gover, October 3, 2018, transcript at p. 63-64.
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[Ekuanitshit]. There is no doubt that the Joint Review Panel, and as a consequence the
respondents in this matter [the Government of Canada and Nalcor Energy], examined...
the circumstances under which the appellant [the Conseil des Innu de Ekuanitshit] could
continue to participate in the process so as to ensure that its concerns were taken into
consideration and, if required, accommodated. It is therefore expected that at each stage
(permits, licences and other authorizations) as well as during the assessment of the
adequacy of corrective measures taken by Nalcor and the relevant government authorities
to address any adverse consequences of the Project, particularly on the caribou which is of
interest to the appellant, the Crown will continue to honourably fulfill its duty to consult
the appellant and, if indicated, to accommodate its legitimate concerns (see in this
regard Taku River at para. 46).%2

The relevant guidance from the Supreme Court of Canada was as follows:

The Project Committee concluded that some outstanding TRTFN [Taku River Tlingit First
Nation] concerns could be more effectively considered at the permit stage or at the broader
stage of treaty negotiations or land use strategy planning. The majority report and terms
and conditions of the Certificate make it clear that the subsequent permitting process will
require further information and analysis of Redfern, and that consultation and negotiation
with the TRTEN may continue to yield accommodation in response. For example, more
detailed baseline information will be required of Redfern at the permit stage, which may
lead to adjustments in the road’s course. Further socio-economic studies will be
undertaken. It was recommended that a joint management authority be established. It was
also recommended that the TRTFN’s concerns be further addressed through negotiation
with the Province and through the use of the Province’s regulatory powers. The Project
Committee, and by extension the Ministers, therefore clearly addressed the issue of what
accommodation of the TRTFN’s concerns was warranted at this stage of the project, and
what other venues would also be appropriate for the TRTFN’s continued input. It is
expected that, throughout the permitting, approval and licensing process, as well as in the
development of a land use strategy, the Crown will continue to fulfill its honourable duty
to consult and, if indicated, accommodate the TRTFN.5?

62 Exhibit P-01457, Council of the Innu of Ekuanitshit v. Canada (Attorney General), 2014 FCA 189, p. 42 at para.
109 (emphasis added).

8 Taku River Tlingit First Nation v. British Columbia (Project Assessment Director), 2004 SCC 74, para. 46 (emphasis
added).


http://canlii.ca/t/g8tfm
http://canlii.ca/t/1j4tr
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2.3.2. Absence of any engagement by Nalcor or government

Ekuanitshit was informed that there were three post-authorization consultation
mechanisms available to it:

a)  participation in the Community Liaison Committee (“CLC”);

b)  direct engagement with Nalcor on issues of concern;

c) participating in the permitting process established by government.54

a)  The Community Liaison Committee excluded the Quebec Innu

The Joint Review Panel recommended that a monitoring and community liaison committee
with representation from Aboriginal organizations be established and provided with sufficient
resources to allow for staff support and independent expert advice.®® Government’s response was
that such a committee would be established by Nalcor.%®

In response to a request for information about the committee from Ekuanitshit, Nalcor sent
them the committee’s terms of reference.®” Under these terms of reference, provided to Ekuanitshit
in English only, the Aboriginal members of the committee would not include any representation
from the Quebec Innu communities. The letter welcomed Ekuanitshit to send a representative to

committee meetings, while specifying that the meetings and all related material would be in

8 Exhibit P-04215 LT G. Bennett to D. Schulze re request for further information on the Joint Review Panel
Recommendation 15.5 at p. 2-3.

8 Exhibit P-00041, Report of the Joint Review Panel dated August 2011 at p. 293.

8 Exhibit P-00051, Government of Newfoundland and Labrador’s Response to the Report of the Joint Review Panel,
March 15, 2012 at p. 33.

67 Exhibit P-04215, LT G. Bennett to D. Schulze re request for further information on the Joint Review Panel
Recommendation 15.5, p. 4-9.
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English only and that Ekuanitshit would have to cover all of its own costs related to its

participation.®® On such conditions, Ekuanitshit obviously declined to participate.

b)  Nalcor declined to engage directly with Ekuanitshit

In June 2013, the Canadian Environmental Assessment Agency published its
Comprehensive Study Report on the Transmission Link, concluding that “the Project, when
cumulative environmental effects are taken into account, is likely to cause significant adverse
environmental effects on the Red Wine Mountains [caribou] Herd.””®®

In response to the publication of this report, in July 2013 Ekuanitshit attempted to organize
a meeting with officials from Nalcor and the federal and provincial governments to discuss
cumulative environmental effects on the endangered Red Wine Mountain caribou herd.”®

Nalcor declined to participate, stating that it had already provided Ekuanitshit with an
extensive body of material through its environmental impact statement and component studies.’
Nalcor did not make any subsequent offer to engage directly with the Innu of Ekuanitshit in relation

to the project.

88 Exhibit P-04215, LT G. Bennett to D. Schulze re request for further information on the Joint Review Panel
Recommendation 15.5 at p. 3.

8 Exhibit P-04217, Canadian Environmental Assessment Agency - Labrador-Island Transmission Link -
Comprehensive Study Report dated June 2013 at p. 4.

0 Exhibit P-04219 LT from D. Schulze to G. Bennett re Hydroelectric power generation project on the Lower
Churchill River at p. 3.

1 Exhibit P-04221, LT from M. Organ to D. Schulze re Reply to your letter dated July 8, 2013 concerning the
Labrador-Island Transmission Link Project (Transmission Project).
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c) The permitting process: no capacity and no consideration of

Ekuanitshit’s concerns

According to government, the objective of post-authorization consultation was to identify
particular impacts on specific asserted Aboriginal rights and develop mitigation measures which
could be implemented via the terms and conditions of a regulatory approval.”

During the post-authorization phase, hundreds or perhaps thousands of English-only
regulatory approval applications related to the project were forwarded to Ekuanitshit.

Despite Ekuanitshit’s requests:

o government refused to provide any capacity funding to Ekuanitshit during the post-

environmental assessment regulatory approval phase of the Project;”

o government also refused, when sending a permit application, to provide information
as to the potential adverse impacts on Ekuanitshit’s interests of the activities
contemplated by the application or as to any anticipated mitigation measures.”

Furthermore, with respect to timeframes:

o government nearly always stipulated the same arbitrary 30-day period for comment,
whether the application concerned a parking lot not in any proximity to Muskrat

Falls™ or Nalcor’s Species at Risk Impacts Mitigation and Monitoring Plan, a

2 Exhibit P-01721, 20120529 LT from A. Gover to D. Schulze.

3 Exhibit P-00328, 20120502 LT from D. Schulze to Hon. French and Kennedy, p. 3; Exhibit P-01721, 20120529
LT from A. Gover to D. Schulze; see also response in Exhibit P-01722, 20120530 LT from D. Schulze to A. Gover.
4 Exhibit P-00328, 20120502 LT from D. Schulze to Hon. French and Kennedy, p.4; Exhibit P-01721, 20120529
LT from A. Gover to D. Schulze; see also response in Exhibit P-01722, 20120530 LT from D. Schulze to A. Gover.
5 Exhibit P-01714, 20120402 from L. Durno to Marie-Elda Mestokosho.re ElectrSubstationCrownLands.
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document with complex, technical language and the potential to seriously affect the
people of Ekuanitshit’s ability to exercise their constitutionally-protected hunting and
fishing rights;

o meanwhile, government routinely failed to respond within 30 days to letters sent by
Ekuanitshit’s representatives, with some response times extending beyond 18

months.’®

Government’s refusal to provide Ekuanitshit with any capacity or to consider Ekuanitshit’s
legitimate concerns extended to issues of particular importance to Ekuanitshit, including the
protection of the community’s cultural heritage and the protection of endangered caribou herds.

With respect to archaeological permits, as outlined above, government rejected
Ekuanitshit’s request for funding to have the community’s own archaeologist review proposed
historic resources management programs,’’ and further refused to pay for more than half the cost
of interpretation services when Ekuanitshit requested to speak to the province’s archaeologists.”®

Ekuanitshit’s experience with respect to Nalcor’s Species at Risk Mitigation and
Monitoring Plan, required for its permit application under the Endangered Species Act, was

similar. In particular:

6 Exhibit P-04525, 20131209 from David Schulze to Stephen Corbett re: Transmission line consultations.

7 Exhibit P-01741, 20140616 LT from D. Schulze to M. Drake; Exhibit P-01744, 20140707 LT from B. Harvey to
D. Schulze.

8 Exhibit P-01748, 20140728 LT from D. Schulze to B. Harvey; Exhibit P-01750, 20140822 LT from B. Harvey to
D. Schulze.
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o government rejected Ekuanitshit’s request for resources so that the final version of
the plan could be reviewed by the community’s own biologist;®

o government ignored the community’s request for an opportunity for an exchange
between Ekuanitshit and its biologist with government representatives and
biologists;°

o government refused to pay for more than half the cost of interpretation services when
Ekuanitshit requested conference calls with the province’s biologists;5!

o government stipulated the same 30-day deadline for comment as for all other permit
applications;®

o government approved the plan and issued the permit without addressing
Ekuanitshit’s most important concerns about the substance of the plan.

More specifically:
o construction went ahead while caribou habitat protection plans were ten years

overdue:®*

9 Exhibit P-01733, 20140217 LT from D. Schulze to I. Stone, p.2; Exhibit P-01735, 20140324 LT from I. Stone to
D. Schulze, p.2.

8 Exhibit P-01733, 20140217 LT from D. Schulze to I. Stone, p.2; Exhibit P-01735, 20140324 LT from I. Stone to
D. Schulze; Exhibit P-01736, 20140326 LT from D. Schulze to I. Stone; Exhibit P-01738, 20140417 LT I. Stone to
D. Schulze; Exhibit P-01737, 20140417 LT D. Schulze to I. Stone.

81 Exhibit P-01743, 20140625 LT D. Schulze to 1. Stone; Exhibit P-01745, 20140716 LT from I. Stone to D. Schulze.
82 Exhibit P-01735, 20140324 LT from I. Stone to D. Schulze.

8 Exhibit P-01761, 20141119 LT from D. Schulze to I. Stone et B. Cleary.

8 Exhibit P-04258 200407 Recovery Strategy for Three Woodland Caribou Herds in Labrador at p. 6; Exhibit P-
01753, 20140925 LT from D. Schulze to I. Stone re Species at Risk and Monitoring Plan at p. 12; Exhibit P-04229,
Responsibility Matrix and Status of Recommendations of the Joint Review Panel at p. 6-7.P-04257, 20140925 LT
from D. Schulze to M. Alexander and M. Landry : The Government of Newfoundland was due to enact its caribou
recovery action plan in 2006, but has yet to do so.
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o the province never met its obligations under its own legislation intended to protect
endangered species;®

o the plan did not include elements required by the guidelines developed in other
jurisdictions for boreal caribou mitigation and monitoring plans;®®

o ever since the environmental assessment, Nalcor has declared that it could leave out
mitigation measures mentioned in its environmental impact statement if it decided
that these measures were not practical or feasible, either technically or economically;
as a result, Ekuanitshit remains unaware of any measures taken by government to

limit or oversee Nalcor’s discretion.?’

In sum, despite the Federal Court of Appeal’s promise of honourable consultation and
accommodation, Ekuanitshit was not seriously consulted about its concerns nor is it aware of any
serious mitigation measures taken to address its concerns. The province nevertheless approved at

least than 1,969 different permits for the project’s construction from 2012 through June 30, 2016.88

8 A list of the province’s obligations under the Endangered Species Act may be found in Exhibit P-01753, 20140925
LT from D. Schulze to I. Stone re Species at Risk and Monitoring Plan. For instance, the province, by virtue of
paragraph 19(2) of the Endangered Species Act, should have attached conditions to the permit, such as mitigation
measures.

8 Exhibit P-01755, 20141008 LT from D. Schulze to | Stone.

87 Exhibit P-01753, 20140925 LT from D. Schulze to I. Stone re Species at Risk and Monitoring Plan, p. 5; see also
Exhibit P-04259, “Labrador-Island Transmission Link Species at Risk Impacts Mitigation and Monitoring Plan,”
section 7.13, pp. 40, 43, section 8.2, pp. 51, 52, 60, 61, 62.

8 Exhibit P-04526, Labrador Affairs Secretariat, “Lower Churchill Project, Government of Newfoundland and
Labrador Permit Approvals.”


http://canlii.ca/t/jz25
https://www.gov.nl.ca/ola/wp-content/uploads/laa_permit_approvals.pdf
https://www.gov.nl.ca/ola/wp-content/uploads/laa_permit_approvals.pdf
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2.3.3. Failure to oversee implementation of JRP recommendations

While Ekuanitshit was disappointed by government’s rejection of certain Joint Review
Panel recommendations as outlined above, it also seems that government did not carry out any
systematic oversight to ensure that recommendations were implemented.

Indeed, government’s own monitoring spreadsheet on the status of the Joint Review Panel
recommendations was not updated from May 2014 until June 2019 when an update was requested

by this Commission.&

8 Exhibit P-04229, Responsibility Matrix and Status of Recommendations of the Joint Review Panel; Testimony of
Dr. Susan Squires, June 20, 2019, transcript at pp. 19, 20, 30, 31 and 87.
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Recovery Strategy for Three Woodland Caribou Herds (Rangifer
tarandus caribou; Boreal population) in Labrador

Prepared By:
Isabelle Schmelzer on behalf of the Labrador Woodland Caribou Recovery Team, for the Inland
Fish and Wildlife Division, Department of Environment and Conservation, Government of

Newfoundland and Labrador.

Date Completed:
July 2004

Lead Jurisdiction/Other Jurisdictions/Key contacts:
Department of Environment and Conservation, Province of Newfoundland and Labrador;

Recovery Team Members and Associated Specialists:

Joe Brazil Department of Environment and Conservation, NL
Tony Chubbs Department of National Defence, Canada

Sian French Department of Environment and Conservation, NL
Brian Hearn Natural Resources Canada- Canadian Forest Service
Rebecca Jeffery Department of Environment and Conservation, NL
Allan McNeill Labrador Inuit Association

Richard Nuna Innu Nation

Robert Otto (Chair) Department of Environment and Conservation, NL
Frank Phillips Department of Natural Resources, NL

Gary Pittman Parks Canada

Greg Mitchell Labrador Métis Nation

Isabelle Schmelzer Department of Environment and Conservation, NL
Neal Simon Department of Natural Resources, NL

Gerry Yetman Department of Environment and Conservation, NL
Observers:

Larry LeDrew Newfoundland and Labrador Hydro

Harry Martin Canadian Wildlife Service

Disclaimer:

The Recovery Strategy for Woodland Caribou (Boreal population) in Labrador was prepared by
the Labrador Woodland Caribou Recovery Team to identify recovery strategies, based on sound
biological principles, to protect and recover Woodland caribou (Boreal population). It does not
necessarily represent official positions of agencies and/or the views of individuals involved in the
document’s preparation. The goals, objectives and recovery actions identified in the recovery
document are subject to the program priorities and budgetary constraints of the participating
agencies and organizations. Goals, objectives, and recovery approaches may be modified in the
future to accommodate new objectives or findings.
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Executive Summary:

The Recovery Strategy for Woodland Caribou (Boreal population) in Labrador is a
document prepared by the Labrador Woodland Caribou Recovery Team to identify recovery
strategies deemed necessary, based on sound biological principles, to protect and recover
sedentary Woodland caribou. This Recovery Strategy was prepared in response to the
designation of the Lac Joseph, Red Wine Mountains and Mealy Mountains caribou herds as
‘Threatened’ under the Endangered Species Act of Newfoundland and Labrador on July 31, 2002
(ESA E-10.1, 2001). The Committee on the Status of Endangered Wildlife in Canada
(COSEWIC) has also designated sedentary Woodland caribou, including these herds, as
‘Threatened’ in 2001, and they are listed in Schedule 1 of the federal Species at Risk Act (SARA)
as well.

Section I pertains wholly to recovery, and includes recovery goals and objectives,
approaches and specific steps required to meet these, and actions that are completed or underway
within each of the described approaches. The primary goals of the recovery strategy are to
prevent the extinction of and improve the status of current herds until they are viable, self-
sustaining populations distributed throughout their available current and historic ranges. Actions
required to recover sedentary woodland caribou herds will be focused in 4 main areas:
stewardship and education; habitat protection; research and monitoring; and management and
protection. We outline specific steps that will be taken within each of these approaches, the
anticipated outcome, and refers to the particular recovery objectives addressed by the proposed
actions.

Section II provides background information on the distribution and population status for
each listed herd, examines historical and potential threats faced by these herds, and outlines the
ecological and cultural role of caribou in Labrador. Three herds, the Lac Joseph herd (LJH), the
Red Wine Mountains herd (RWMH), and the Mealy Mountains herd (MMH) form a continuum
across southern Labrador and northeastern Québec, and are bounded to the north by the migratory
George River herd. Herd range adjacencies and the absence of geographical barriers between
them result in range overlap, and during the winter, migratory forest-tundra caribou (migratory
ecotype) enter outer portions of the ranges resulting in intermingling of animals from multiple
herds. While historical ranges remain largely intact, changes in range use (associated with
declines in population size), have occurred in all herds. Current recruitment rates in all herds
indicate good recovery potential despite declining population trends, and suggest that mortality,
not recruitment, may be a significant limiting factor for these herds.

Several threats contributing to the population decline or limiting recovery of sedentary
woodland caribou herds in Labrador have been identified. Legal and illegal hunting and
incidental mortality that occur when sedentary animals mix with winter aggregations of the
migratory George River caribou herd, are a primary threat. Other factors, ranging from habitat
loss and alteration to various types of disturbance, also exist. Most threats are interdependent and
differ in terms of their relative current and historical significance among herds.

The approach that will be undertaken to define critical and recovery habitat is also
described in Section II. Critical and recovery habitat are discussed in context of the population
goals for short and long-term persistence, or survival and recovery. From an applied perspective,
these are the areas required to sustain minimum and viable populations, respectively. To derive
scientifically credible definitions, both habitat and population goals are founded in the biological
requirements and population ecology of the herds.

The Recovery Team has concluded that recovery of all 3 herds is ecologically and
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technically feasible. While considerable portions of all 3 herd ranges are still intact, and several
protected areas have been proposed, several challenges remain. Illegal hunting continues to limit
recovery and/or contribute to observed declines. Additionally, resource development and
extraction activities continue to increase, previously inaccessible areas are becoming so, and no
protected areas have been formally established. Recruitment data suggest that the inherent
capacity of all 3 herds to recover is excellent if these challenges can be managed or overcome.
The purpose of the Recovery Strategy for sedentary woodland caribou in Labrador is to
outline a course of action that will lead to the recovery and de-listing of the Lac Joseph, Red
Wine Mountains and Mealy Mountains caribou herds under the Endangered Species Act. Details
regarding actions necessary to implement the Strategy will be included in an accompanying
Action Plan, to be drafted within the next 2 years. The Recovery Strategy will be updated as new
information becomes available, and revised every five years until recovery has been achieved.
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(i) The advisory roles of independent experts, government agencies,
communities, holders of Aboriginal traditional and community
knowledge and renewable resource users;

(j) Procedures to assess the effectiveness of monitoring and follow-up
programs, mitigation measures and recovery programs for areas
disturbed by the Project; and

(k) A communications plan to describe the results of monitoring to
interested parties.

The Proponent shall explain how the public shall continue to be involved, including
participation in the design and implementation of environmental management and
monitoring and follow-up programs.

The Proponent shall describe plans to maintain communications and working
relationships with the affected communities, Aboriginal organizations,
municipalities and government agencies throughout the life of the Project. The
intent of these plans is to involve those groups in monitoring and follow-up
programs, including in the identification and work towards the reduction of adverse
physical, biological or socio-economic effects, and the enhancement of beneficial
effects.

To design complete and comprehensive program proposals, the Proponent shall
prepare and submit these documents subsequent to the completion of the
environmental assessment, but before the initiation of the Project itself.

4.7 RESIDUAL EFFECTS AND DETERMINATION OF SIGNIFICANCE

Residual effects are those adverse environmental effects which cannot or will not be
avoided or mitigated through the application of environmental control technologies, best
management practices or other acceptable means.

The EIS shall list and contain a detailed discussion and evaluation of residual effects,
including residual cumulative effects, which shall be defined in terms of the parameters
outlined in sections 4.5.1 and 4.5.3.

The EIS shall contain a concise statement and rationale for the overall conclusion relating
to the significance of the residual adverse environmental effects. The EIS will, for ease of
review, include a summary table of the environmental effects, proposed mitigation and
residual adverse effects.

4.8 CONSULTATION WITH ABORIGINAL GROUPS AND COMMUNITIES

The EIS shall demonstrate the Proponent’s understanding of the interests, values, concerns,
contemporary and historic activities, Aboriginal traditional knowledge and important
issues facing Aboriginal groups, and indicate how these will be considered in planning and
carrying out the Project. The Aboriginal groups and communities to be considered include,
in Newfoundland and Labrador, the Innu Nation, the Labrador Métis Nation and the
Nunatsiavut Government and, in Quebec, the Innu communities of Uashat Mak Mani-
Utenam, Ekuanitshit, Nutaskuan, Unamen Shipu, Pakua Shipi and Matimekush-Lake John.

EIS Guidelines — Lower Churchill Hydroelectric Generation Project

Page 40
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To assist in ensuring that the EIS provides the necessary information to address issues of
potential concern to these groups, the Proponent shall consult with each group for the
purpose of:
(@) Familiarizing the group with the Project and its potential environmental effects;
(b) ldentifying any issues of concern regarding potential environmental effects of
the Project; and
(c) Ildentifying what actions the Proponent is proposing to take to address each
issue identified, as appropriate.

If the Proponent is not able or should not address any particular issue(s), the EIS should
include supporting reasons.

The results of those consultations are to be presented in a separate chapter of the EIS with
individual section for each of the affected Aboriginal groups. The Proponent must refer
readers to the relevant sections of the EIS, as appropriate.

4.9 PuBLIC PARTICIPATION

Public consultation meetings are required of the Proponent to present the proposal and to
record interests and concerns, including those received in response to the Registration.
These concerns shall be addressed in a separate chapter of the EIS.

The Proponent shall describe the activities and information sessions that it will hold or that
have already been held within the context of the Project at the local, regional and national
levels, where applicable. The Proponent shall indicate the methods used and their
relevance, the locations where information sessions were held, the persons and
organizations attending, the concerns voiced and the extent to which this information was
incorporated in the design of the Project as well as in the EIS. Moreover, the Proponent
shall describe how issues were recorded and addressed through the use of tables of
concordance. Any outstanding issues shall be clearly identified.

Protocol for this meeting shall comply with the legislation and with the Newfoundland and
Labrador’s Department of Environment and Conservation’s Environmental Assessment
Division’s policy (as amended) on advertisement requirements for public
meetings/information sessions included in Appendix B.

As a minimum, public meetings must be held in the communities of Happy Valley-Goose
Bay, Northwest River, Mud Lake, Rigolet, Churchill Falls, in the region of Labrador West
and St-John’s.

4.10 ENVIRONMENTAL PROTECTION PLAN

The Proponent shall prepare an Environmental Protection Plan (EPP) for each main
construction site and have them approved by the regulatory authorities before starting
construction. They shall be stand-alone documents that shall target the site foreperson, the
Proponent’s occupational health, safety and environmental compliance staff, as well as
government environmental surveillance staff. The EPPs shall address construction,
operation and modification phases of the Project. A proposed Table of Contents and an
annotated outline for the EPPs is to be presented in the EIS which shall address the major

EIS Guidelines — Lower Churchill Hydroelectric Generation Project
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Project Planning and Description
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Lower Churchill Hydroelectric Generation Project

Environmental Impact Statement
February 2009
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Project Planning and Description
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9.0 ENVIRONMENTAL ASSESSMENT APPROACH AND METHODS

The approach and methods that are used in the environmental assessment for the Project are compliant with
the requirements of the CEAA, the NLEPA and its Regulations and the EIS Guidelines. The methods used in
conducting this assessment are intended to provide reviewers with a clear understanding of how the Project will
interact with the environment and of the environmental effects that will result from this interaction.

Issues of concern or potential environmental effects were identified in the EIS Guidelines and are also based on
the results of stakeholder and public consultation, local and existing knowledge regarding potential
environmental effects of industrial projects (specifically hydroelectric projects), as well as the Study Team'’s
knowledge of the existing environment in the area and professional judgement. The assessment is organized
around these identified issues of concern or potential environmental effects.

Aboriginal traditional and community knowledge was considered in the preparation of the EIS in accordance
with the EIS Guidelines. As defined in the EIS Guidelines:

traditional and community knowledge may be regarded as the knowledge, understanding and
values that Aboriginal and local communities have in relation to the environment and the
potential environmental effects of the Project and proposed mitigation measures. This
knowledge is based on personal observation, collective experience and/or oral transmission.

This environmental assessment was developed in consideration of sustainable development and a precautionary
approach. The EIS demonstrates that Project activities were assessed and mitigation measures were discussed
and incorporated into Project design in a precautionary manner considering any potential for serious or
irreversible damage to the environment, especially with respect to ecological functions and integrity, and ability
to maintain biological diversity. All assumptions about the environmental effects of the proposed actions are
explained, as well as approaches to reduce or eliminate adverse environmental effects. Proposed mitigation,
follow-up and monitoring activities, particularly in areas where scientific uncertainty exists in the prediction of
environmental effects, are identified.

The methods used for this environmental assessment consist of steps that have been generally applied to each
Valued Environmental Component (VEC) or Key Indicator (KI). Some variations in presentation of information
have been made where appropriate to accommodate the differences in VECs. In this way, Project-related
environmental effects are assessed at either the VEC or Kl level. Using the methods described below, the
environmental effects analyses are presented in Volume IIA and Volume IIB (Biophysical Assessment) and
Volume Ill (Socio-Economic Assessment).

9.1 The Knowledge Base

In preparing the EIS, two important sources of information have been relied upon: local community and
Aboriginal Traditional Knowledge (the latter as communicated through Innu Nation) and an extensive body of
field data collected from the biophysical environment. These provide a basis for conducting the analysis, which
leads to the predictions of environmental effects. This section presents the knowledge base available and
describes how it has been employed to support the EIS. As well, descriptions are provided of a range of models
used to define interaction processes between the Project and the biophysical environment, as well as to make
quantifiable predictions of effects.

A description of the approach to the collection of Aboriginal traditional and community knowledge is provided in
Sections 9.1.1 and 9.1.2. Aboriginal, traditional and community knowledge has been incorporated into the
assessment of relevant VECs or Kls. Sources of Aboriginal traditional and community knowledge include an ITKC
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Report provided by Innu Nation entitled: Innu Kaishitshissenitak Mishta-shipu, Innu Environmental Knowledge of
the Mishta-shipu (Churchill River) Area of Labrador in Relation to the Proposed Lower Churchill Project (Innu
Nation 2007) (Appendix IB-H) and information gathered through informant interviews for land and resource use.
The ITKC Report presents data organized by both location and species, allowing this information to be effectively
incorporated into the EIS.

9.1.1 Innu Traditional Knowledge
Aboriginal Traditional Knowledge (ATK) is described as:

a body of knowledge built up by a group of people through generations of living in close contact
with nature. ATK is cumulative and dynamic. It builds upon the historic experiences of a people
and adapts to social, economic, environmental, spiritual and political change (CEAA Interim
Principles).

In addition to the ITKC Report, Innu Nation has also provided a Report on the Fieldtrip to Ushkan-shipiss, October
14, 2006 (Innu Nation 2008). As agreed with Innu Nation, both reports are included in their entirety in the EIS in
Appendices IB-H and IB-J.

Innu Nation has cautioned not to over interpret ITK and advised that the EIS should remain flexible to the
provision of multiple interpretations of environmental phenomena and of scientific and traditional knowledge.
Nalcor Energy has been cautious and respectful in the application of ITK to the environmental assessment of the
Project. ITK is incorporated in verbatim quotes throughout the EIS at appropriate locations. The quotes are
identified by boxed and italicized text, so that the information is not misrepresented.

The ITKC Report has provided:

o factual knowledge about the environment;
¢ factual knowledge about past and current use of the environment;
¢ values about how things should be and what is proper to do in relation to the environment; and

¢ Innu cosmology by which information about the environment is organized.

Nalcor Energy has incorporated knowledge about the environment and its use, principally in the descriptions of
the existing environment (Chapter 5 and in Volume IIA, Chapter 2 and Volume lll, Chapter 2). The information on
values held is placed according to topic in the environmental effects prediction and effects management
sections of the EIS. Descriptions of the environment and its change over time and space reflect available ITK and
provide an improved understanding of local environmental processes.

ITK has been considered with respect to alternatives within the Project. For example, the spiritual importance of
the knoll at Muskrat Falls led to a careful examination of alternatives that could minimize or reduce disturbance
to the site. The ITK assisted in planning for the prevention or reduction of potential adverse environmental
effects, as shown in the various mitigation and effects management measures identified throughout the EIS. ITK
has been taken into account in the process of analysis and prediction of environmental effects, including
cumulative effects.
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1.0 CONTEXT

In order to obtain the necessary authorization for the construction and subsequent operation of the
hydroelectric generating facilities of the Lower Churchill Complex in Labrador, Nalcor Energy
submitted an Environmental Impact Statement (EIS) (Nalcor Energy, 2009) to the Canadian
Environmental Assessment Agency in February 2009. In view of the value and cultural importance of
woodland caribou and waterfowl, the Ekuanitshit (Mingan) Innu hired consulting biologist

Natalie D’ Astous to conduct a review of the chapters dealing with these issues.

This review focuses on the chapters of the EIS submitted by Nalcor Energy dealing with woodland
caribou and waterfowl and on the component studies used for the impact assessment. The primary
objective is to verify the quality of these studies, to determine whether the conclusions of the impact
assessment are realistic and objective, and suggest corrective methods if necessary; and to determine
whether these studies comply with the EIS Guidelines issued by the Government of Canada and the

Government of Newfoundland and Labrador.

Owing to budget and time constraints, this report is a preliminary analysis aimed at identifying the
weaknesses of the component studies and EIS. Suggestions for subsequent analysis approaches and

methods will be made where applicable.
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2.0 GENERAL COMMENTS ON THE ENVIRONMENTAL IMPACT STATEMENT

2.1 Woodland caribou

The data used to produce the impact study on the woodland caribou (Rangifer tarandus caribou) were
obtained from a report prepared by Minaskuat Inc. (Jacques Whitford) (Minaskuat Inc., 2009) on the
Red Wine Mountains herd and the George River herd. The George River herd will not be dealt with
in this report. The caribou belonging to the Lac Joseph herd are not considered to be users of the

study area.

The impact study is essentially a review of the literature on all existing data for the Red Wine
Mountains woodland caribou herd. More detailed analyses were conducted using existing telemetry
data in order to determine caribou habitat selection, movement patterns and corridors used for

crossing the Churchill River.

In the author’s opinion, the study by Minaskuat Inc. (2009) was carried out in accordance with
recognized methodologies. The literature review is exhaustive and appears to be complete.
Considerable attention was given to the assessment of habitat use, the annual distribution of caribou
and corridor use (to cross the Churchill River). The main conclusions drawn from these analyses are
that the availability of habitats for caribou calving, travel routes and foraging is not a limiting factor

in the study area either before or after Nalcor Energy’s hydroelectric development project.

Generally speaking, the carrying capacity of the environment is seldom a limiting factor for woodland
caribou, with gestation rates of approximately 100% among adult females (Courtois, 2003; Courtois
et al., 2002). Calf mortality is high in the first few weeks of life, often due to predation (Créte et al.,
1990). Caribou are quite sensitive to human disturbance (Dyer et al., 2001; 2002) and highly
vulnerable to predation and hunting mortality (Seip, 1991,1992; Cumming and Beange, 1993; Dyer et
al., 2001). Disturbance is therefore more a more significant limiting factor on the growth of a
population than habitat availability. The issue in the case of this Project is not habitat loss but

rather the disturbance caused by the type of land use.
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In my opinion, it would therefore have been advisable to conduct a complete inventory of the
watershed in the winter or spring (provided that the George River herd is not in the area), as Hydro-
Québec did for the Romaine Complex in the winter of 2008 (at the request of Ekuanitshit). An
inventory would have made it possible to determine whether caribou from the Lac Joseph herd (LJH)
use the study area. According to Schmelzer et al., 2004 (page 14), the range of this herd extends to a
large degree into the study site. Although the Lac Joseph herd is considered the only woodland
caribou herd in Canada that may be growing in number (Thomas and Gray, 2002), given its federal
status as a threatened species (COSEWIC), it would have been appropriate to conduct at least one
inventory to determine this herd’s use of the study area.

The precarious status of the Red Wine Mountains herd (RWMH) is obvious. The most recent estimate
for this herd was 87 individuals in 2003 (Schmelzer et al., 2004). However, the last inventory was cut
short due to the presence of the George River herd in the RWMH’s range. Furthermore, in 2003, the
government was not yet using the more accurate woodland caribou inventory method developed by
Courtois et al., 2001. It is known that woodland caribou live in small groups, distributed contiguously
(Créte, 1991; Courtois et al., 2001; Courtois, 2003). Caribou trail systems are not extensive. Caribou
groups vary considerably in size and have a highly heterogeneous distribution. In order to obtain a
more accurate population estimate, all caribou groups must be counted. To this end, an inventory
using flight lines spaced 2 km apart (combining fixed wing aircraft and helicopters) must be carried
out (Courtois et al., 2001).

According to Rebecca Jefferey (pers. comm., wildlife biologist, Government of Newfoundland and
Labrador, Goose Bay, November 2008), the animals tagged with ARGOS collars are not very
representative of those herd members that live in the western part of the range. Additional tagging
appears to be necessary in order to improve the representativeness of the locations for this herd.
Given the precarious status of the RWMH and the obvious project pressures on the herd, and in order
to improve the representativeness of the herd’s locations, an inventory, with captures, of the Churchill

River watershed should have been carried out.

In the Environmental Impact Study (Nalcor Energy, 2009), habitat loss caused by implementation of
the Project is considered negligible. Given that habitat is not a limiting factor for woodland caribou,

but that the issue rather is the opening up of the area and increased disturbance, we essentially agree

with the study’s projections. However, significant cumulative effects are anticipated by Nalcor

Energy (page 5-112), owing to the construction of additional transmission lines, the opening up of the
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area by the construction of additional roads, the return of low-level military overflights from Goose
Bay, and logging, which is normally accompanied by the construction of new roads. For a population

whose viability is far from assured, the cumulative effects might prove fatal for this herd.

Nalcor Energy is already participating in the work of the RWMH recovery committee (Labrador
Woodland Caribou Recovery Team). Although this participation is laudable, it seems clearly
inadequate. For a project of this magnitude, it is surprising that the Labrador government did not
require an additional inventory, as it did in the case of mining companies (New Millennium Capital
Corp. and Labrador Iron Mines) that had a mining project in the Schefferville area for a herd
considered extinct. To ensure the survival of the RWMH, the proposed mitigation measures, such as
non-harassment policies, road speed limits, awareness sessions for personnel, and hunting bans, are
all worthwhile measures, but incomplete. It would be particularly important to exhaustively monitor
this herd during the work (which requires conducting inventories regularly and adding telemetry

collars).

Unlike the EIS prepared by Hydro-Québec in 2008 for the Romaine Complex, the Nalcor Energy EIS
examines the impact of building a transmission line, which is a very positive initiative. However, last
April, the author of this review was contacted by a firm from St. John’s, Newfoundland, to participate
in an impact study with a view to the construction of an additional transmission line. The route of this
transmission line would be along the Quebec border in the direction of the Blanc-Sablon area. If this
Project is being seriously considered, it should have been included in the impact assessment. This
Project could further contribute to the opening up of the territory in the woodland caribou habitat and
affect other herds, such as the Joir River herd.

2.2 Waterfowl

The data used to prepare the impact study on waterfowl, including the Canada goose, were obtained
from a study conducted by LGL Ltd. (LGL Ltd., 2008). This technical study is generally complete,
and the effort made to inventory clutches and early and late breeders is more than adequate. However,
backdating (determination of egg-laying dates) lacks precision, particularly for the American black
duck and the mallard. This backdating was determined on the basis of stage 2A to 3 clutches. The
variability in staging can easily cause errors of one to two weeks in the backdating estimate. The

same applies for the surf scoter. In concrete terms, however, this has little significance for estimating
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impacts due to the interannual variability in the egg-laying phenology of waterfowl based on the

advancement of spring.

One negative point that should be mentioned is that the estimate of waterfowl use of the study area
during the spring migration period was clearly underestimated. This estimate is based on a single
inventory. At least three inventories would be required to obtain a more accurate idea of peak
abundance (Francois Morneau, pers. comm., June 2008). In fact, migration occurs in waves; in order
to characterize this migration, an inventory must be conducted every two days for approximately
eight days. It is therefore likely that the population of Canada goose that uses the study area during
the spring migration is underestimated. This is consistent with the Aboriginal traditional knowledge

reported in the EIS.

The estimation of impacts and the mitigation measures are supported by a large quantity of data on
habitat, breeding pairs and clutches. However, the Project’s impact on migrating waterfowl

populations is probably underestimated.
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3.0 CONCLUSION

Owing to time constraints, this is a preliminary assessment only. The sections of the EIS submitted by
Nalcor Energy dealing with woodland caribou and waterfowl, and the component studies were
reviewed. Compared to the EIS prepared by Hydro-Québec for the Romaine Complex Project, the
EIS prepared by Nalcor Energy for the Lower Churchill Project is clearly superior and more
complete. The inclusion of Aboriginal traditional knowledge in the various sections is an excellent

example for future EISs.

To raise another point, use of the study area by woodland caribou from the Lac Joseph herd was not
determined, even though the range of this herd partially overlaps the project study area. This would
require conducting inventories, with an additional marking program to identify their use of this area.
According to the EIS Guidelines issued by the Government of Canada and the Government of
Newfoundland and Labrador, all “valued environmental components” or VECs must be studied and
the woodland caribou is recognized as a VEC (Anonymous, 2008). Failure to consider this herd

contravenes these guidelines.

The most recent estimate of the Red Wine Mountains caribou herd dates to 2003 and the inventory
had to be cut short due to the presence of migratory caribou in the area. At the time, the population
was estimated at only 87 individuals. In light of the precarious status of the RWMH, the obvious
project pressures on the herd, the opening up of the area (facilitating logging and mining) and the
return of low-level military flights, and in order to improve the representativeness of herd locations,
an inventory, with captures, of the Churchill River watershed should be carried out using the method
developed by Courtois et al., 2001 before construction commences. The very survival of this herd is

at stake.

Although the data used in drafting the impact study on waterfowl are generally of high quality, in my
judgement waterfowl populations during spring migration were clearly underestimated due to the

methodology used.

Finally, the monitoring and mitigation program for woodland caribou is not very detailed. According
to the EIS Guidelines issued by the Government of Canada and the Government of Newfoundland
and Labrador (pages 39 and 40), monitoring and follow-up programs must be described in greater
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detail (see the requirements reproduced in the appendix). The current description of the monitoring

and follow-up program for the woodland caribou in the EIS is clearly inadequate.

Based on this initial analysis of Nalcor Energy’s EIS, it is clear that the sections dealing with
woodland caribou are not in compliance with the EIS Guidelines. Given the importance of the

Lac Joseph herd for the Ekuanitshit Innu and the precarious status of the Red Wine Mountains herd,
the author believes that there is a strong case to be made in calling on the Newfoundland and

Labrador Hydro authorities to correct these deficiencies.
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5.0 APPENDIX 1 (from Anonymous, 2008, pages 39-40)

The proposed approach for monitoring shall be described and shall include:

() The objectives of the monitoring program and a schedule for collection of the monitoring data
required to meet these objectives;

(b) The sampling design, methodology, selection of the subjects and indicators to be monitored, and their
selection criteria;

(c) The frequency, duration and geographic extent of monitoring, and justification for the extent;
(d) The application of the principles of Adaptive Environmental Management;
(e) The reporting and response mechanisms, including criteria for initiating a response and procedures;

(f) The approaches and methods for monitoring the cumulative effects of the Project with existing and
future developments in the Project area;

(9) The integration of monitoring results with other aspects of the Project including adjustments to
operating procedures and refinement of mitigation measures;

(h) The experience gained from previous and existing monitoring programs;

(i) The advisory roles of independent experts, government agencies, communities, holders of Aboriginal
traditional and community knowledge and renewable resource users;

(j) The procedures to assess the effectiveness of monitoring and follow-up programs, mitigation
measures and recovery programs for areas disturbed by the Project; and

(K) A communications plan to describe the results of monitoring to interested parties.
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Lower Churchill Hydroelectric Generation Project
Public Consultation on the Environmental Impact Statement

Scientific Comments on the Adequacy of the EIS page 2

1. INTRODUCTION
1.1 Context

The Lower Churchill Development Project, which includes two hydroelectric generating stations, was
announced to the responsible authorities in November 2006. This Project is subject to the environmental
assessment process of the Province of Newfoundland and Labrador and of the Government of Canada, which
issued joint guidelines in July 2008. In January 2009, they also announced that the Project would be assessed by
a joint review panel.

The proponent, Nalcor Energy, filed its environmental impact study in February 2009 and the Review Panel
asked stakeholders to submit their comments and opinions on the adequacy of this EIS, as measured against the
guidelines that the proponent is required to follow.

This EIS, which includes an executive summary and three volumes (in six documents), as well as the
69 component studies supporting the EIS and the guidelines, are available on the Web at:

http://www.ceaa.gc.ca/050/05/documents-eng.cfim?CEAR_1D=26178&categorylD=9.

1.2 Concerns of the Ekuanitshit Innu

The traditional territory of the Innu of the Lower North Shore includes the land located between the Churchill
River and the St. Lawrence River, as well as the large plateaus at the head of these watersheds. The major rivers
of the Lower North Shore and the Churchill River are the main transportation and communication routes.

The Ekuanitshit Innu are particularly concerned about the aspects of the Project that may have significant
adverse impacts on the components that they use and value in this vast territory, namely:

fish species;

large ungulates, waterfowl and other wildlife species that they trap and hunt;
quality and diversity of natural environments;

transportation and navigation routes and corridors; and

conservation of and respect for their cultural heritage.

1.3 Consultants

In view of the cultural and other importance of these components, the Ekuanitshit (Mingan) Innu hired
consulting biologist Natalie D’ Astous and the environmental consulting firm Biofilia Inc. (Pierre Dumas and
Vincent Clément) to conduct a review of the Environmental Impact Statement (EIS) and the documents relating
to these subjects, and to submit their comments.

The objective at this stage is to verify whether the EIS and the supporting documents adequately meet the EIS
Guidelines, and whether should be judged acceptable and thus allowed to proceed to the next stage, namely
public consultations on their content.

Owing to budget and time constraints, only the potentially major impacts on the above-mentioned resources
were analyzed. This does not mean that there might not have been any concerns and reservations had the
analysis been conducted concerning other aspects, including the impacts associated with construction activities
and the filling of the reservoirs.
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Lower Churchill Hydroelectric Generation Project
Public Consultation on the Environmental Impact Statement

Scientific Comments on the Adequacy of the EIS page 3

1.4 Project
The main project components are:

Gull Island generating station

e Located 225 km downstream of Churchill Falls;

e  Powerhouse containing five Francis turbines, for a total capacity of 2250 MW;

e Closing of the river by a concrete-faced, rock-filled dam, 99 m high and 1315 m long; and

e Construction of a reservoir 125 m above sea level, 232 km long with an area of 200 kmz, inundating an area
of 85 km2,

Muskrat Falls generating station

e Located 60 km downstream of Gull Island;

e Powerhouse containing four Kaplan turbines, for a total capacity of 824 MW;

e  Closing of the river by two concrete dams;
0 Southern section: 29 m high and 325 m long;
0 Northern section: 32 m high and 432 m long; and

e Construction of a reservoir 39 m above sea level, 59 km long with an area of 107 km?, inundating an area of
41 km2,

Transmission lines
e A 735-kV line, 203 km long, between Gull Island and Churchill Falls
e Adouble-circuit 230 kV line, 60 km long, between Muskrat Falls and Gull Island.

Tree clearing for construction of the reservoirs

Where feasible, it is planned to clear all trees from elevations of 3 m below the low supply level (as well as all
the tree tops above this elevation) to 3 m above the full supply level.

Virtually all the trees would therefore be cleared from the Muskrat Falls reservoir and from the upstream section
of the Gull Island reservoir; only a ring of trees would be cleared in the downstream section of the Gull Island
reservoir.

In total, approximately 70% of the inundated forest area would be cleared.

2. GENERAL COMMENTS
2.1 Operating regimes
211  Guidelines
The Guidelines require (4.3.5a) a description of the following elements:

e Turbine flows, ecological flows, operating levels for different hydrological conditions (low and high flows
including flows lower than the ecological flows);

e The time of year, frequency and amplitude of water level fluctuation ranges in all the reservoirs; and

e Flow rates (maximum, minimum and average) and velocities in all the sections of the river affected, as well
as seasonal and daily variations in water levels.
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Lower Churchill Hydroelectric Generation Project
Public Consultation on the Environmental Impact Statement

Scientific Comments on the Adequacy of the EIS page 4
2.1.2 EIS

The only data provided in the EIS on this subject (Volume 1A, 4.5.1.1: Operating Regime) are:

Gull Island Muskrat Falls
Elevation 125m 39m
Type of operation base/intermediate base
Daily fluctuations a few centimetres a few centimetres
Weekly fluctuations couldbeuptolm maximum 0.5 m
Annual variation variations possible at certain times

of the year
Possible drawdown before the spring 3

m

flood
Possible rise during the spring flood 2m 5m

2.1.3 Comments

This terse description clearly does not comply with the requirements of the EIS Guidelines and does not permit
a detailed analysis of the Project’s environmental impacts, particularly on the aquatic environment. This is a
very serious deficiency in the EIS which, in this respect, clearly does not comply with universally accepted and
respected standards.

2.1.4 Conclusion
It is imperative that the EIS be corrected by adding a very detailed section providing the elements required by
the Guidelines. The standard in this regard is to present all the results based on a simulation of the daily flow
rate, water level and velocity conditions in all the affected areas over a minimum period of 25 years.

Before conducting this simulation, the proponent will have to very clearly define, as required, the rule it plans to
apply for managing flows and levels during project operations, based on technical, economic and environmental
constraints.

Following the detailed analysis of the environmental impacts, particularly on the aquatic environment as

discussed below, it may be necessary for the proponent to identify and test other management rules capable of
mitigating the impacts on the environment and maximizing the development of aquatic resources.

2.2 Impacts on the Churchill Falls regime
2.2.1 Guidelines

The EIS Guidelines (4.3.5a vii) require that the proponent provide a detailed description of the changes in
management of lakes or reservoirs upstream and downstream of the project area.

222 EIS

The EIS does not provide any data on changes in the operating rules of the Churchill Falls facility, following the
commissioning of the two generating stations downstream.

Consequently, there is no analysis of the environmental impacts of these changes in the management of the
components comprising the Churchill Falls Complex.
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2.2.3 Comments

The Complex generates 65% of the energy potential of the Churchill River basin. Once commissioned, the two
new generating stations will generate the other 35%.

There is every reason to believe that this change in the plant and equipment with the addition of two large
generating stations primarily operating as run-of-river plants will cause changes to these rules. In fact, with this
new configuration, a different and more efficient approach can be taken to manage exceptional flows, long-term
management of energy reserves and medium-term management of the three generating stations in order to meet
weekly (higher during weekdays) and daily (higher during daytime) demand patterns.

Indeed, the proponent implicitly acknowledges, for instance (Volume 1A, 4.5.1.1), that there will be daily and
weekly fluctuations in levels in the two impoundments, which would necessarily result in contrary effects in the
Churchill Falls reservoirs, in order to meet the same demand pattern.

2.2.4 Conclusion
The proponent must therefore:

e Clearly state and define the current and future management rules for the Churchill Falls generating station;

e Indicate, on the basis of simulations, the impacts of these regime changes in the Project’s components:
reservoir levels, flow downstream of the facilities, etc.; and

e Discuss the environmental impacts of these changes, particularly on the aquatic environment.

2.3 Consultation
2.3.1 Guidelines

The Guidelines clearly state (2.2) that the proponent must inform and consult Aboriginal populations. Section
4.8 indicates that the consultation must make it possible to gain an understanding of the interests, values,
concerns, contemporary and historic activities, Aboriginal traditional knowledge, and important issues facing
these communities. The proponent must also explain how these aspects will be considered in planning and
carrying out the Project. The communities to be considered included the Innu communities whose reserves are
located on Quebec’s Lower North Shore.

This consultation must include:

Informing the community of the Project and its potential environmental effects;

Identifying any issues of concern regarding potential environmental effects of the Project; and

Identifying what actions the proponent is proposing to take to address each issue identified, as appropriate.
232 EIS

In the Executive Summary (4.1), the proponent states that it informed and consulted the local communities, in
keeping with its consultation commitment set out in its internal policy. Concerning the Innu of the Lower North
Shore (4.2.4), the proponent notes that it offered to meet with the communities to provide them with information
and an opportunity to express their concerns and interests: “A number of these meetings have been held and the
information shared is intended to enable the Quebec Innu to participate more effectively in the environmental
assessment process.”
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In Volume 1A, the proponent lists the numerous consultation sessions held in various Labrador communities
and notes the concerns and interests expressed. With respect to the Innu of the Lower North Shore (8.3.4 and
8.3.5.2), the proponent states that:

e  They provided comments on the draft EIS Guidelines;

e Discussions were initiated in May 2008 with six communities; and

e Nalcor Energy will continue its efforts to fulfill consultation requirements for these communities in
compliance with the Guidelines and its internal policy on this matter.

Appendix | of Volume 1 provides details concerning the information and consultation sessions with all the
stakeholders, as well as conferences and presentations on the Project. There is no mention of any meetings with
the Quebec Innu, let alone any comments, concerns and interests expressed by these communities.

2.3.3 Comments
In May 2008, the proponent initiated the information component of the consultations with the Innu of the
Lower North Shore. The proponent does not provide any information on the dates, nature, participants or
outcomes of the meetings.

The concerns and actions components of the consultations are never addressed and there is no indication as to
why they were not conducted.

2.3.4 Conclusion

These deficiencies constitute an obvious failure on the part of the proponent to comply with the EIS Guidelines,
and the EIS should not be considered adequate unless:

e The program of consultation with the Innu of the Lower North Shore is properly carried out, in accordance
with the Guideline indications;

e The proponent clearly reports on the Innu’s concerns about the Project; and
e The proponent clearly states its commitments to the concrete measures that it is proposing in order to
consider these concerns, particularly regarding the anticipated impacts on the area’s wildlife resources,
communication and transportation routes, and Innu cultural heritage.
2.4 Mitigation measures
2.4.1 Guidelines

The Guidelines (4.6.1) require that the EIS describe the mitigation measures proposed to mitigate the significant
adverse effects of the Project and the proposed compensation measures concerning aquatic wildlife.
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2.4.2 EIS

Section 4.8 (Environmental Management) of the EIS states that:

e  The environmental protection measures and mitigations will be managed and controlled through the
proponent’s Environmental Management System (EMS), which monitors environmental performance and
integrates environmental management into a company’s daily operations, long-term planning and other
quality management systems;

e An Environmental Protection Plan (EPP) will be developed for the Project to help achieve a high level of
environmental protection throughout the work areas and activities associated with the Project. The EPP is a
working document for use in the field for project personnel and contractors;

e The EPP will be updated and modified as required according to the project phase and as determined by site-
specific conditions and monitoring results;

e A table of contents of the EPP is provided in Appendix G;

e Site-specific environmental protection plans will be developed for key project components; they will
address, for example, access roads, reservoir preparation and transmission line construction;

e A thorough analysis of all planned activities will be conducted prior to the start of construction to identify
the activities that will require a specific EPP. Each plan will identify potential effects, appropriate
mitigation measures, adaptive management measures, contingency measures, and responsibilities for
implementation and compliance monitoring.

2.4.3 Comments

At several points in its EIS, the proponent mentions various measures that may be considered in order to
mitigate the Project’s impacts. However, nowhere in the EIS does the proponent propose adopting specific
measures, nor does it even make any formal commitment to apply these measures.

However, the Newfoundland and Labrador Environmental Protection Act (s. 57) clearly provides that an EIS
must include:

(e) a description of:

(i) the effects that would be caused, or that might reasonably be expected to be caused, to the
environment by the undertaking with respect to the descriptions provided under paragraph
(d), and

(ii) the actions necessary, or that may reasonably be expected to be necessary, to prevent,
change, mitigate or remedy the effects upon or the effects that might reasonably be expected
upon the environment by the undertaking;

(9) a proposed set of control or remedial measures designed to minimize any or all significant harmful
effects identified under paragraph (e).

The proponent’s proposal to identify the appropriate mitigation measures later in EPPs is contrary to this Act
and to universally recognized practice in this regard.

Notwithstanding the foregoing, there is some doubt as to whether the proponent will be able to subsequently
identify the mitigation measures on the basis of a “thorough analysis” given that it does not appear to have been
able to do so at this stage in the process.
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2.4.4 Conclusion

In order for the proponent’s EIS to be considered adequate, it is therefore absolutely essential that:
e The mitigation measures proposed by the proponent be clearly identified in its EIS;
e The proponent make a formal commitment to implement these measures;
e The mitigation measures be subject to public review; and
e The mitigation measures be included in the conditions attached to government authorizations to carry out
the Project.
2.5 Monitoring program

Likewise, the proponent must include in its EIS details about the environmental monitoring program that it
plans to conduct, which it has not done.

3. COMMENTS ON THE COMPONENT STUDIES
3.1 Fish and fish habitat
3.1.1 Guidelines
Concerning the description of the aquatic environment, the EIS Guidelines specify the following requirement:

(4.4.4.2): The proponent shall describe the relevant components of the aquatic environment within the study
area, including biological diversity, composition, abundance, distribution, population dynamics and habitat
utilization of aquatic species, including fish.

3.1.2 EIS

Section 2.3 of Volume 2A states that 17 fish species can be found between Muskrat Falls and Churchill Falls.
The ecology of these species is amply described in reference to the available scientific literature. The
component studies indicate that fish inventories were carried out in 1998 using gillnets and electrofishing (CS
Fish #8), and in 2006 using gillnets, fyke nets and angling (CS Fish #4). No data were provided on spawning
activities or on the location of spawning grounds.

The analysis of the impacts on fish and fish habitat is essentially based on a complex methodology that can be
summarized as follows:

e For each fish species, an attempt is made to establish a Habitat Utilization Index (HUI), which is expressed
in Habitat Equivalent Units (HEUS), under current conditions and with the Project;

e  Future indexes are established based on the nature of future banks (which depends on substrate, slope and
wave exposure), water depth and current velocity, as well as the requirements of each species at each life
cycle stage;

e The pre- and post-project comparison is used for the determination, for a given species, of harmful
alteration, disruption or destruction (HADD) of fish habitat, which is prohibited by the federal Fisheries
Act, unless authorized by the Minister, contingent upon acceptable HADD compensation.
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In its component studies, the proponent outlines several limitations and deficiencies concerning its method for
analyzing the impacts on fish and fish habitat:

e The paucity of studies within the province on utilization of the various types of fish habitat, which has
made it necessary to rely on information from other areas of Canada and the United States (CS Fish #5,
2.2);

e HUIs cannot be used to characterize the reproductive potential of fish, since few mature fish were captured
during their spawning season and, in any case, were probably not captured on their spawning substrate;

e Since the ideal water depth and velocity conditions cited in the literature for the spawning of the various
fish species are only very rarely encountered, for future conditions, substrate alone was used as the quality
criteria to identify potentially usable spawning habitat (CS Fish #5, 3.2.4.2 ); the proponent acknowledges
the fact that not considering water depth and velocity for characterizing spawning potential results in
limitations to the method used,;

e Due to the variable conditions of the study area and the requirement for additional study, the calculated
values for bank erosion of the future reservoirs are subject to some degree of uncertainty and only graphical
representations of the erosion potential classifications were produced (CS Hydrology #1, 6.2); and

e  “The current assumption regarding post-project conditions is that the habitat classifications and utilization
values used are valid for a future stable condition. ... It is expected that the nearshore zone will establish a
relatively stable shoreline over a 10 to15 year time scale after inundation although it is acknowledged that
certain aspects of the reservoir evolution may take a longer period.” (CS Fish #3, 5.0: Predicted Future
Reservoir Conditions).

The proponent also mentions several sources of impacts that could not be analyzed in its studies (CS Fish #3,
4.3: Potential Effects of Operation):

e  “The effects of the managed flow regimes (both within a reservoir and downstream) can be varied and
widespread on the species inhabiting both the reservoir and downstream.”

e  “One of the concerns related to hydroelectric development is the operation regime and the potential effect
of reservoir drawdown on the biological productivity and stability of a new system. The extent, timing and
duration of drawdowns can affect habitat quality and biological productivity by:

0 exposing incubating fish eggs in littoral spawning areas to desiccation and freezing, thereby
reducing egg to fry survival;

0 exposing littoral zone benthos to desiccation and freezing thereby reducing production;

0 reducing biological production at lower trophic levels (bacteria, periphyton, phytoplankton); and

0 reducing availability (volume, surface area) of thermally optimal habitat for growth and feeding
during the period of maximum growth for fish (summer-fall).”

3.1.3 Comments

The proponent based its environmental analysis of fish in the reservoirs solely on a pre- and post-project
comparison of Habitat Utilization Indexes. The results generated by this method are clearly not very reliable:

e The potentials are not based on local requirements of species, but rather on data from outside the province;
e According to the proponent, failure to consider water depth or current velocity in characterizing spawning

potential poses limitations on the interpretation of the study results. Indeed, these are essential factors for
characterizing the suitability of these habitats;
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e  The future spawning substrates thus generated are found only on the banks of the reservoirs and never at
depth; a number of species do not spawn on banks; and

e During the shoreline erosion process, a high percentage of fine material normally accompanies coarser
material (gravel, pebbles); since the survival of the eggs of a number of lotic fish species is directly related
to the absence of fine material in the spawning substrate, the reproductive success of these species is
compromised for several years after filling of the reservoir.

Moreover, even if this method generated more reliable results, it is not suitable for analyzing the impacts of a
hydroelectric project on the aquatic environment:

e This method provides an assessment of what conditions would be like 15 or 20 years after filling of the
reservoirs, whereas it is imperative to know the conditions that will be immediately accessible to the
various species upon filling of the reservoirs;

e Among other issues, the proponent acknowledges that erosion in the large Gull Island reservoir will be low
because of the coarse and generally homogenous nature of the overburden soil and low wave energy; there
will therefore be few available spawning grounds in this reservoir, even in the long term; and

e The species that do not immediately find the conditions that they require may have disappeared by the time
these conditions become available.

Finally, the study completely fails to take into account the actual operating conditions of the facilities or
fluctuations in water level and velocity regimes in the reservoirs. The proponent itself acknowledges that these
factors cause significant impacts (see above). In addition, the variation in current velocities caused by a change
in turbined flows during egg incubation periods can have significant impacts on egg survival.

3.1.4 Conclusion

In order for its EIS to be considered adequate, the proponent will have to:

e Determine the area of spawning grounds required for each fish species in each section of the reservoirs, at
locations where substrate, depth and velocity conditions are suitable for the species;

o Clearly indicate the locations and surface areas of these spawning grounds after filling of the reservoirs;
o Identify the locations, in each section of the reservoirs, where spawning grounds could be developed in
order to compensate for the deficits in area between the required spawning grounds and those that will be

available;

e Determine the surface area of habitats essential to the other phases of the life cycle (nursery, feeding, and
migration habitats) of the species present and ensure that these habitats are available;

e Conduct an analysis (which was not done in the proponent’s EIS) of forage fish dynamics and habitats and
ensure the abundance of these fish so as not to affect the entire fish food chain;

e Conduct a fine analysis of the impacts of water level and velocity regimes in the reservoirs for the various
fish species, on the basis of a multi-year production simulation; and

o  Clearly define the rules for managing reservoir levels that will help avoid significant impacts on fish
populations and promote their development.
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3.2 Caribou
3.2.1 Guidelines

The EIS Guidelines (4.4.4.3) require that the proponent describe the composition, distribution, abundance, and
habitat utilization of terrestrial fauna. A description must also be provided of caribou population dynamics,
migratory patterns and river crossings.

322 EIS

The component study on caribou (Large Mammals #4, by Minaskuat Inc.) deals with the sedentary woodland
ecotype (Red Wine Mountains herds) and the migratory ecotype (George River herds) and provides an
exhaustive review and synthesis of the available literature on these herds and their habitats. For the woodland
ecotype, the study concludes that the availability of habitats for calving, travel routes and foraging is not
considered a limiting factor in the study area either before or after the Project.

However, the EIS (Volume 2B, 5.15.4.2) concludes that the cumulative impacts on the Red Wine Mountains
herd could reduce the numbers and viability of this herd. To mitigate these impacts, the proponent is
considering conventional measures, such as a no-harassment policy, road speed limits, hunting bans and
awareness sessions for personnel.

3.2.3 Comments

For the woodland ecotype, the Minaskuat impact study appears to have been carried out in accordance with
accepted methods and the study conclusions seem to be plausible.

However, these woodland caribou are in fact known to be much more sensitive to human disturbance than to
limitations associated with the environment’s carrying capacity. As the proponent notes, in the case of this
Project, the disturbance caused by the opening up, human occupation and use of the area is a much greater
concern than habitat loss. The proponent will therefore have to propose much more effective measures to
address this issue, such as real-time monitoring of the Red Wine Mountains herd and their demographics during
the Project and pro-active steps in certain areas when caribou wearing collars approach the areas where workers
are present.

In addition, in its EIS, the proponent did not deal with the Lac Joseph herd, which is also present in this
watershed and which uses part of the study area. The proponent did not conduct any inventories or additional
observations of this herd in the context of its Project, as Hydro-Québec did on the territory of the Romaine
Complex, at the request of the Ekuanitshit Innu.

Interested readers may find it useful to read the more detailed analysis provided by Natalie D’Astous in her
expert report (see references at the end).

3.2.4 Conclusion

The fact that the proponent did not conduct a recent winter or spring inventory of the Lac Joseph herd is a
serious deficiency of the EIS. Because of the precarious situation of the Red Wine Mountains herd and the
status of this species, more accurate and more recent information on its use of the area must also be obtained.
Nalcor Energy’s contribution to the Labrador Woodland Caribou Recovery Team is laudable, but clearly
insufficient.

These inventories of the two herds must be carried out. The EIS should include formal commitments by the
proponent concerning the control measures planned in order to minimize disturbance of the herds during
construction.
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Furthermore, as is true for the EIS as a whole, the mitigation measures and the monitoring program for
woodland caribou are not sufficiently detailed and should, at a minimum, comply with federal and provincial
guidelines in this regard.

3.3 Waterfowl
3.3.1 EIS

The data that were used to produce the impact study for waterfowl, including the Canada goose, were taken
from the component study Avifauna #2 (LGL Ltd., 2008).

3.3.2 Comments

Generally, the LGL study appears to be complete and the effort made to conduct the inventory of clutches and
early and late breeders is more than adequate. There are certain methodological deficiencies, but they do not
have any significant consequences on the impact analysis.

However, the analysis of impacts during the spring migration period is based on a single inventory, when there
should have been at least three, in order to more effectively determine peak abundance. As a result, the impacts
during the spring migration were probably substantially underestimated.

3.3.3 Conclusion

The waterfowl study should be supplemented by more detailed inventories during the migratory periods.

3.4 Resource use

The EIS Guidelines (4.4.4.4) require that the proponent describe the current use of resources within the study
area (including aquatic resources) by Aboriginal persons for traditional purposes, specifying the location of
camps, harvested species and transportation routes used.

This obligation was clearly not met with respect to the Innu of the Lower North Shore, and the proponent must
remedy this deficiency in order for its EIS to be considered adequate.

4. CONCLUSIONS

The analysis of the content of the EIS submitted by the proponent clearly shows that the treatment of several
essential aspects required by the EIS Guidelines is totally inadequate. In many respects, the quality of this EIS is
far below provincial, national and international environmental assessment and management standards.

Based on the analyses presented above, it may be concluded that the proponent has only a very theoretical,
academic and speculative view of the ecological mechanisms that accompany the construction and operation of
large hydroelectric facilities and does not have a clear, detailed and accurate understanding of the impact on the
resources affected by its Project or the measures that will be required to mitigate the Project’s adverse effects.

The Ekuanitshit Innu are very concerned about this situation, which creates great concern and uncertainty about
the fate of their valued resources. They would be seriously concerned if the proponent’s EIS were accepted
without these serious deficiencies being corrected. The Ekuanitshit Innu want to know precisely how this
Project may affect these resources and would like to evaluate the measures that the proponent formally
undertakes to implement to address these issues.
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These issues include the following, as detailed above:

e The project description must be completed by a detailed presentation of the water level, velocity and flow
regimes during the operating period;

e A detailed presentation of the changes in the operating regime of the Churchill Falls facilities must be
provided and a detailed analysis of its environmental impacts must be conducted,;

e The program for consultation of the Innu of the Lower North Shore must be carried out in accordance with
the EIS Guidelines and the results presented in the EIS;

e The proposed mitigation measures and monitoring program must be clearly described in the EIS, as
required by legislation, so that it can be included in the public consultation and in the authorization to
implement the Project;

e The analysis and treatment of all aspects concerning fish and fish habitat in the reservoirs must be
supplemented by a fine analysis of water level, velocity and flow regimes and their ecological impacts upon
filling and start of operation of the reservoirs;

e Woodland caribou inventories as well as a capture program must be carried out in the winter or spring.
Appropriate and effective monitoring and mitigation measures must be proposed in order to ensure that
woodland caribou are not affected during the construction period;

e The waterfowl study must be supplemented by additional inventories during the migratory periods; and

e The EIS must be completed by a description of use of the study area by the Innu of the Lower North Shore.
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l. Introduction
A. Ekuanitshit Innu

For thousands of years, the Ekuanitshit (Mingan) Innu have continuously occupied a vast territory
extending from the Romaine River north to the Churchill River and west to the Manitou River.

The Government of Canada has recognized this fact by accepting the results of research on land use and
occupation conducted in the early 1980s by the Atikamekw and Montagnais Council as the basis for
negotiations aimed at signing a modern treaty.

The Newfoundland government and the proponent also recognize that the Mingan Innu claim Aboriginal
rights in Labrador: Lower Churchill Hydro Resource: Request for Expressions of Interest and Proposals
(January 2005), p. 23.

For the purposes of this environmental assessment, the Ekuanitshit Innu are represented by Corporation
Nishipiminan, an organization recognized by the Funding Review Committee as eligible for funding
under the Aboriginal Funding Envelope.

B. Scope of the present comments

The comments provided herein on the adequacy of the information contained in the Environmental
Impact Statement (EIS) submitted by the proponent, Nalcor Energy, are made subject to the right of the
Ekuanitshit Innu to make further comments on any issue they may consider relevant during the course of
the environmental assessment.

On another note, the Ekuanitshit Innu have learned of the letter from the federal Environment Minister
dated May 15, 2009, concerning the extension of the EIS consultation period to June 22 for the
participants from the Nunatsiavut Government and the Innu Nation and Labrador Metis Nation
organizations.

The Ekuanitshit Innu wrote to the Minister to inform him that they would not presume that it was his
intention to discriminate among Aboriginal participants, and that since their rights and territory would be
affected by this project in the same way as the other groups to whom his letter was addressed, the
Ekuanitshit Innu would also take advantage of the extended deadline.

C. The Environmental Impact Statement is deficient

For the reasons set out below, the EIS does not meet the requirements of the guidelines issued for this
environmental assessment and the proponent will have to provide additional information before the
Review Panel holds public hearings.

Specifically, the proponent failed to conduct any consultations with the Ekuanitshit Innu, except for a
single letter proposing a meeting, nothing more.

Furthermore, the scientific comments submitted concurrently with the comments contained herein
demonstrate that the EIS also fails to meet the guideline requirements, specifically with respect to wildlife
and hydrology.
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1. Legal requirements of the environmental assessment

The Canadian Environmental Assessment Act expressly provides that a federal authority must consider,
among other things, “any change that the project may cause in the environment ... and any effect of any
change ... on the current use of lands and resources for traditional purposes by aboriginal persons”:
subsection 2(1).

The Act also states in section 16.1 that “community knowledge and aboriginal traditional knowledge may
be considered in conducting an environmental assessment.”

Finally, one of the purposes of the CEAA is “to promote communication and cooperation between
responsible authorities and Aboriginal peoples with respect to environmental assessment”: paragraph
4(1)(b.3).

Il. Requirements imposed by the guidelines

The Environmental Impact Statement Guidelines issued by the Government of Canada and the
Government of Newfoundland and Labrador in July 2008 attach some importance to Aboriginal issues.

The guidelines specify that the Innu community of Ekuanitshit is one of the Aboriginal groups to be
considered: §4.8.

Concerning the Aboriginal groups to be considered, “The EIS shall demonstrate the proponent’s
understanding of the interests, values, concerns, contemporary and historic activities, Aboriginal
traditional knowledge and important issues facing Aboriginal groups, and indicate how these will be
considered in planning and carrying out the Project.”: §4.8.

The guidelines stipulate in particular:

e Aboriginal participation in the environmental assessment process: §2.2;

e The consideration of Aboriginal traditional knowledge in the environmental assessment: §82.3, 3.1;

e |In the section on the identification of issues and selection of valued environmental components
(VECs), that Aboriginal concerns related to the component shall be considered: §4.4.1;

e Contemporary and historic Aboriginal land use shall be taken into consideration in the delineation of
study areas specific to each VEC: §4.4.2;

e Aboriginal traditional knowledge shall be considered in the description of the existing environment of
the study area: §4.4.4;

o Inthe description of relevant land and resource use within the study area of the VECs, the proponent
shall include “current use of land and resources (including aquatic resources) by Aboriginal persons
for traditional purposes, including location of camps, harvested species and transportation routes”:
§4.4.4.4;

e The assessment of the beneficial and adverse effects of the Project on the socio-economic
environment shall consider how the Project may affect Aboriginal groups: 84.5.1;

¢ Mitigation measures to ensure continued access and passage on land by Aboriginals “for harvesting
and travel ... and the alternatives to be provided in the event of disruption”: 84.6.1 (f);

¢ Mitigation measures “to maximize labour market opportunities” for Aboriginals: §4.6.1 (1).

Obviously, if the proponent does not consult the Ekuanitshit Innu, it will be unable to consider their
interests, values and concerns or their contemporary and historic activities, as the guidelines require: §4.8.
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Without specific and planned consultation, the EIS cannot adequately describe the Project’s effects on
this Aboriginal community or the planned mitigation measures.

V. Preferential treatment reserved for Innu Nation
A. Newfoundland and the proponent’s refusal to consider the Quebec Innu

Nalcor is a Newfoundland Crown corporation and until the EIS Guidelines were issued in July 2008
requiring Nalcor to consult the Ekuanitshit Innu, the proponent blindly followed the exclusion policy of
its owner, the Government of Newfoundland.

In 2006, the Newfoundland Minister of Natural Resources informed the province’s legislative assembly
that the Quebec government would deal with the Aboriginal peoples in Quebec for the transmission lines
in that province. For the rest, he stated that Newfoundland was obligated only to deal with the Innu in
Labrador.

Indeed, the ongoing policy of the Newfoundland government has been to exclude the Innu whose reserves
are located in Quebec. For decades, the position of the Newfoundland government concerning Aboriginal
land claims has been that cross-boundary claims shall be addressed only after settlement of all claims to
the same area by Aboriginals residing in Labrador.?

Since 1987, the province has sought to create divisions between the Labrador Innu and the Quebec Innu
and has succeeded in doing so. First, it was only by agreeing to exclude the Quebec Innu that the
Labrador Innu were able to come to the negotiating table with Newfoundland. Second, the Labrador Innu
no longer have any interest in considering the Quebec Innu since they know that the Quebec Innu will
never have access to negotiations until the Labrador Innu have settled all their claims.

B. Ten-year advance granted to Innu Nation

The proponent acknowledges that the Aboriginal consultations organized by it between 1998 and 2008
involved only Innu Nation, i.e. an organization of the two communities in Labrador, Sheshatshiu and
Natuashish: §8.3.1., 9.1.2. These two communities have received funding from the proponent for
consultation purposes since 2000, even before the Project was defined: §8.3.1.5.

According to the proponent, throughout its planning since 1998, Innu Nation was the only source
consulted to obtain information as a basis for compiling a description of the existing environment: §9.4.

Innu Nation also benefited from direct participation in planning and conducting the environmental
assessment through a joint Environmental and Engineering Task Force: §8.3.1.3. Innu Nation was also
the only Aboriginal member of the Innu Traditional Knowledge Committee: 88.3.1.4.

In addition, the proponent negotiated process agreements with Innu Nation covering not only
consultation, but also the negotiation of an Impacts and Benefits Agreement (IBA): §88.3.2.

! Newfoundland and Labrador, House of Assembly, Proceedings, Vol. 45, No. 2 (May 18, 2006): “We have the
responsibility, the obligation and the duty, to deal with the Aboriginal Innu, or the Innu people, in Labrador.”

2 Government of Newfoundland and Labrador, Intergovernmental Affairs Secretariat, “Policy Regarding Aboriginal Land
Claims” (December 1987), p. 11: “Crossboundary claims by native groups that are not residents of Labrador may be
addressed only after the settlement of all claims to that specific areas [sic] by the resident Labrador natives.”
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In fact, in September 2008, Innu Nation, the province and the proponent signed an agreement in principle
for an IBA to be called Tshash Petapen (New Dawn Agreement) that provided for:

Royalty payments and the participation of Labrador Innu in project development;

e Processes for ongoing project-related discussion and cooperation during its construction and
operation phases;

e Mechanisms for job creation and business opportunities related to training, commercial participation
and environmental protection.

The proponent describes the content of this IBA in terms of benefits stemming from the Project for the
Innu: §8.3.1.6.

C. The proponent has preferred to consult a community that will not be affected

The proponent has preferred to consult an organization half of whose communities it represents will not
even be affected by the Project.

The proponent’s preferred partner for discussions and negotiations is Innu Nation, an organization that
reflects the provincial boundaries and includes the two communities in Labrador, Sheshatshiu and
Natuashish. However, the proponent admits in its EIS that the community of Natuashish will not even be
affected by the project unless its residents are flying in to work on the Project: Vol. Ill, p. 4-25.

In fact, the word “Natuashish” appears only once in the volume describing the biophysical assessment
(Volume 11, Part A, “Biophysical Assessment”). It should be noted that the Innu Traditional Knowledge
Committee was established in November 2006 and is composed of ten residents from Sheshatshiu but
only one resident from Natuashish: Appendix IB H, Report of the Work of the Innu Traditional
Knowledge Committee, p. 4.

The Innu community closest to the project site, Sheshatshiu, is a community whose members traditionally
spend part of the year in Quebec, according to the proponent itself: Vol. I11, p. 2-31. Sheshatshiu has
established and continues to maintain ties with several Innu communities now established on reserves on
Quebec’s Lower North Shore: Appendix IB H, Report of the Work of the Innu Traditional Knowledge
Committee, p. 18.

V. Situation of the Ekuanitshit Innu
A. Ties with the territory affected by the Project

As mentioned above, the traditional territory of the Ekuanitshit Innu extends from the Romaine River
north as far as the Churchill River.

In another environmental assessment, Hydro-Québec had no problem recognizing that “[translation]
essentially, the territory used by the Ekuanitshit Innu in the 20th century ... extends as far as the Churchill
River in Labrador”: Complexe de La Romaine; Etude d'impact sur I’environnement (December 2006),
Vol. 6, p. 38-8.

Moreover, this use is described in detail in the memoirs of Mathieu Mestokosho, an Ekuanitshit Innu born
around 1887 who, for most of his life, headed to the Labrador interior in August, returning to Mingan
only in late spring: Serge Bouchard, Récits de Mathieu Mestokosho, chasseur innu [Caribou Hunter: A
Song of a Vanished Life] (Montreal, Boreal, 2004).
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The interviews conducted for the proponent as part of the research on historic and archeological resources
also showed recent use of Gull Lake by the Ekuanitshit Innu (“people from Mingan”): Cultural Heritage
Resources, Report 5, Historic Resources (Labrador Study), p. 78. The same report mentions heavy use of
the area by the Mingan Innu in the 19th century, associated with the Winokapau trading post: p. 33;
Cultural Heritage Resources, Report 4, Historic Resources Overview Assessment 1998-2000, Volume 1,
p. 27.

In a recent study on Innu traditional knowledge concerning the Romaine River, two Ekuanitshit Innu
provided information about ice, but based on their experience in the Churchill River area and in the
reservoir created by the first phase: Daniel Clément, Le savoir innu relatif a la Unaman-shipu, report
submitted to Hydro-Québec Equipement (September 2007), p. 147-48.°

B. Late contact by Nalcor

In 2005, when the Government of Newfoundland and the proponent issued a Request for Expressions of
Interest and Proposals for the development of this project, they openly stated that the Mingan Innu are
claiming Aboriginal rights in Labrador and that it may be necessary for a third party to consult them:
Lower Churchill Hydro Resource: Request for Expressions of Interest and Proposals, p. 23.

Unfortunately, the proponent was slow to follow its own advice: in the project registration/project
description submitted in 2006, it recognized the traditional occupation of the affected area by the
Labrador Innu, but made no mention of the Innu whose reserves are located in Quebec.

The first contacts with the Ekuanitshit Innu were made in the form of a letter to the Chief dated

May 20, 2008, from the proponent’s Vice-President. The letter was therefore sent two weeks after the
Ekuanitshit Innu were recognized as eligible for funding by the Funding Review Committee and less than
two months before the guidelines requiring the proponent to engage in these consultations with the
Ekuanitshit Innu were issued.

The letter did not suggest any practical means for holding consultations, except a meeting “as soon as
practicable,” and did not offer any support for the capacity of the community to respond to this invitation.

In any event, during 2008, the Ekuanitshit Innu were busy participating in the environmental assessment
of the Romaine Hydroelectric Complex Project (CEAR Reference No. 04-05-2613), a major project
proposed in the heart of their territory.

In the absence of technical and financial capacity prior to the allocation of funding by the Funding
Review Committee, the Ekuanitshit Innu were unable to respond simultaneously to two such major
projects. In terms of action taken by the proponent, it was only in a letter to the Chief dated

May, 13, 2009 that the proponent proposed an agreement which would include concrete support through
the funding of a consultation officer position.

A discussion on consultation methods was initiated during an initial exploratory meeting between
representatives of the proponent and members of the Ekuanitshit Innu Council, held in the community on
June 1, 2009.

% This information concerned “Uipitatshishikuau [‘an expanse of flat ice’]” when there is “a hole that forms under the ice”
and “Kainipaishikuau [‘an expanse of sloping ice’]”, i.e. “ice that gives way, that cracks.”
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In addition, in the EIS, the proponent undertakes to hire employees by means of “engagement and
benefits strategies” that it plans to offer to Innu communities in Quebec: §3.6.5.2. If this is truly the
proponent’s intention, then it is strange, to say the least, that it never informed the Ekuanitshit Innu of its
plans.

C. Place of the Ekuanitshit Innu in a study area delineated based on cultural and geographic
realities

The proponent’s decision to consult the Innu for a decade based on their settlement site —i.e. by
consulting only the communities of Sheshatshiu and Natuashish because their reserves are located within
the province’s boundaries — fails to study the real “current use of land and resources for traditional
purposes by aboriginal persons.” which must be considered in an environmental assessment pursuant to
subsection 2(1) of the Canadian Environmental Assessment Act.

The report on historic and archeological resources notes that even from the perspective of the Labrador
Innu, the Project will be implemented in an area that can only be studied in the context of transboundary
use and occupation involving the communities from Matimekosh-Lake John (Schefferville) to Pakua-
Shipi (St. Augustin).

In fact, this is an area of overlap that is directly linked to the permanent community established at
Ekuanitshit:

Innu senior informants made reference to a number of other areas that were used not only for
subsistence purposes but also to consolidate social ties with other Innu groups, including those
from the St. Lawrence River north shore (e.g., Sept-lles and St. Augustin) and the Quebec-
Labrador deep interior (Schefferville and Kaniapiscau) where Innu and also Cree “territories”
overlap.

Significant statements regarding places, travel routes and portage trails include: ...

. from “Two Rivers” and Shoal River (OF) to Mathieu André’s store near Mecatina River
and Mingan, year after year;

Cultural Heritage Resources, Report 5, Historic Resources (Labrador Study), 85.5.2.2.

In another environmental assessment, Hydro-Québec had no problem recognizing that the communities
whose reserves are located on Quebec’s Lower North Shore “[translation] each occupy and exploit the
portion of the interior that is most easily accessible to them by water.” For the Ekuanitshit Innu, among
others, “[translation] their hunting territories are vast, contiguous from west to east and extend at least as
far as the English-speaking village of St. Paul’s River, on Quebec’s Lower North Shore, and north as far
as the Churchill River”: Hydro-Québec, Complexe de La Romaine; Etude d'impact sur I’environnement
(December 2006), Vol. 6, p. 38-7.

Aboriginal use necessarily reflects the occupation of the territory by wildlife, which does not follow
provincial boundaries.

When developing a recovery strategy for woodland caribou in Labrador, for example, the
recommendation of the Newfoundland Department of Environment was to coordinate efforts with both
the Government of Quebec and the Innu of the Lower North Shore: Newfoundland and Labrador
Department of Environment and Conservation, Recovery strategy for three woodland caribou herds
(Rangifer tarandus caribou; boreal population) in Labrador (2004), Table 1.
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The Environmental Impact Statement also acknowledges that the range of the George River Caribou Herd
encompasses the territory of Quebec and Labrador, including the Lower Churchill area. This herd is
therefore of great importance for many Aboriginal peoples: §2.4.3.

V1. Conclusion

In its EIS, the proponent included Table 8.1 entitled “Innu Concerns,” but this table reflects only the
concerns of Innu Nation.

A comparison with the situation of the Ekuanitshit Innu has been inserted in the table and the results are
provided below.
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Innu Concerns

Project Team Comment

Comparison with the Ekuanitshit
Innu

Consultation

» There was no consultation
with Innu regarding the
construction of the Churchill
Falls Project « Consultation
should be meaningful * Project
information must be available
toall Innu

« A variety of means were used to
consult with Innu in Sheshatshiu and
Natuashish « ITK has been respected
and used in the EIS « Special efforts
were made to consult with Elders ¢
Consultation with Innu has been
ongoing since 2005

« There was no attempt to consult
prior to 2008 « The knowledge of
the Ekuanitshit Innu was not taken
into consideration ¢ No financial
support was offered prior to 2009
and this offer of support is limited
to a consultation officer position

Culture

« Concerns that the Project
will affect the Innu spiritual
connection to the land « Wage
employment will conflict with
traditional values  Concern
that country foods will not be
available (e.g., loss of access,
contamination)

* Project Team has attended community
meetings in Sheshatshiu and Natuashish
« There have been extensive discussions
with Innu and advisors to Innu Nation e
Cultural sensitivity training has been
provided  Provisions for cultural leave
and country food at the work site are
being discussed with Innu Nation

* The Ekuanitshit Innu have the
same concerns, but there was no
consultation

Benefits

* There should be long-term
benefits for all Innu, including
elders « Must include training
and employment

* The Project environmental and
engineering work to date has employed
Innu and used Innu companies * There
are ongoing efforts to assist Innu to
build a training and employment
database ¢ Hiring policies will include
specific efforts to train and hire Innu ¢
Efforts will be made to create a
comfortable and supportive workplace
for Innu * Nalcor Energy and Innu
Nation are negotiating a Lower
Churchill Project IBA. Key elements of
the commercial terms of the IBA
include a structured royalty regime
under which Innu will be entitled to
receive an annual royalty payment
based upon a percentage of net proceeds
from the generation component of the
Project

* No royalty payments, no
commercial involvement and no
participation in the work were
offered to the Ekuanitshit Innu
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If the proponent does not consult the Ekuanitshit Innu, it will be unable to consider their interests, values
and concerns, or their contemporary and historic activities, as the guidelines require: §4.8. Without any
specific and planned consultation, the EIS will not be able to effectively describe the Project’s effects on
the Ekuanitshit Innu, or the planned mitigation measures.

Before the EIS was filed in February 2009, the proponent failed to undertake any consultations with the
Ekuanitshit Innu, except for a single letter in May 2008. This letter proposed only a meeting and did not
offer, for example, any technical support, whereas Innu Nation has already benefited from funding and
close involvement in the environmental assessment process for a decade now.

The Ekuanitshit Innu agreed to discuss the format for future consultations with the proponent. However,
their systematic exclusion to date is not consistent with the guidelines, nor with the social, historic and
scientific reality of the study area. This exclusion stems solely from the arbitrary and discriminatory
policy to exclude Quebec Innu, adopted by the Government of Newfoundland, which owns the proponent.

The Environmental Impact Statement cannot be considered adequate until consultations with the
Ekuanitshit Innu have been completed.
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IR# JRP.151

Aboriginal Consultation and Traditional Land and
Resource Use
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- Historic activities
- Traditional Knowledge
- Important issues; and

e |dentification of actions Nalcor is proposing to take to address the issues as appropriate.

Although it is preferred to see consultation/capacity agreements finalized with various groups it is Nalcor’s
expectation that the submission of the 2010 Consultation Assessment Program Report together with whatever
results are obtained through the community consultation/capacity agreements will augment the existing
information and allow the Panel to proceed with hearings.

Consultation/Capacity Agreements

Nalcor is sensitive to the resource constraints facing communities when engaging in consultation. Although
there is no legal requirement for the conclusion of consultation/capacity arrangements, Nalcor has developed
an approach to consultation which includes provision of funding and other support to the community to
facilitate consultation where appropriate.

Commencing in the spring of 2009 Nalcor offered draft consultation/capacity agreements to NunatuKavut,
Pakua Ship, Unamen Shipu, Nutashkuan, Ekuanitshit, Uashat mak Mani-Utenam and Matimekush-Lac John for
discussion (Attachment 1). On December 11, 2009, an agreement was concluded with NunatuKavut. This
agreement expired on March 31, 2010. A renewal agreement with NunatuKavut is currently being pursued. In
response to concerns expressed by other communities, a modified agreement, the Community Engagement
Agreement was offered in late winter, 2010 to the other communities (Attachment 2). On April 29, 2010 an
agreement was concluded with Pakua Shipi.

Nalcor continues to seek opportunities to engage in consultation with the Naskapi Nation of Kawawachikamach,
however due to an absence of evidence of land use activities in the Project area, and the remote proximity, no
formal consultation/capacity agreements have been offered.

As explained in IR# JRP.2a, the physical footprint of the Project does not extend into Labrador Inuit Lands or the
Labrador Inuit Settlement Area. Therefore, no consultation/capacity agreements have been offered.

Update on Negotiation of Agreements and Consultation Activities

Nalcor’s approach to the consultation required by the Guidelines has taken into account an assessment of the
land and resource use of each group in the proposed Project Area and the potential impact of the Project upon
those interests. Nalcor has reviewed available documentation and information looking for evidence of historical
and contemporary use of lands or resources in the proposed Project Area, the proximity of the group to the
proposed Project Area and the impact of potential environmental effects upon interests of each group.

This approach to consultation has resulted in differences in level of engagement with different groups. All
groups listed in the Guidelines have been provided with notice and relevant information respecting the Project.
Subsequent steps taken by Nalcor to ensure meaningful and adequate consultation have been tailored to the
particular circumstances of each group.

Innu Nation

Nalcor has been engaged in consultation with Innu Nation since 2000 and consultative efforts are ongoing.
Between 2000 and 2008 consultation was conducted pursuant to a series of confidential Process Agreements.
These agreements were designed to provide the Innu with Project-related information, identify issues and

JOINT REVIEW PANEL— IR# JRP.151 PAGE 5
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concerns, develop an understanding of Innu land use and social, cultural and economic activities (both
contemporary and historic) and Innu traditional knowledge and determine appropriate actions and measures to
be undertaken by Nalcor. The various Process Agreements established a framework and terms of reference for
three distinct matters: the conduct of Lower Churchill Innu Impacts and Benefits Agreement (IBA) negotiations
to accommodate and mitigate the potential adverse impacts of the Project upon the Innu of Labrador; a
regularized community consultation process fully funded by Nalcor and its predecessors; and Innu participation
on a Task Force which served as the vehicle for the sharing, exchange and evaluation of a comprehensive range
of environmental, engineering and other technical information. The Task Force also supervised the collection
and review of information concerning Innu traditional knowledge relating to Innu land and resource use within
the proposed Project Area.

Since the conclusion of the Process Agreements, consultation has been conducted pursuant to a series of
individualized understandings and agreements. The remaining work of the Task Force was completed under a
short term MOU. Separate funding was continued for IBA negotiations and the community consultation
process.

On September 26, 2008, Innu Nation and the Province signed the Tshash Petapen (New Dawn) Agreement
(Attachment 3) which established the framework for conclusion of the IBA, Churchill Falls Hydro-electric
Development Redress Agreement and a bilateral land claims agreement-in-principle.

On February 16, 2010, negotiations respecting accommodation for the potential adverse impacts of the Project
were concluded and Innu Nation and Nalcor initialed the IBA and the Churchill Falls Hydro-electric Development
Redress Agreement.

Since initialing, ongoing consultations with Innu Nation are being conducted pursuant to a MOU signed on
February 16, 2010 which fully describes the obligations of Nalcor and Innu Nation until ratification of the IBA.

NunatuKavut (formerly Labrador Metis Nation)

Nalcor’s consultative efforts with NunatuKavut commenced in April 2007 and have been ongoing since that
time. On December 11, 2009 NunatuKavut and Nalcor, concluded a Consultation/Capacity Agreement. As a
result of the agreement, NunatuKavut submitted a preliminary report to Nalcor, outlining its membership’s
issues and concerns with the proposed Project. This Agreement expired on March 31, 2010. Parties are now
engaged in negotiating the terms of a renewal consultation agreement.

Regardless of the outcome of negotiations of consultation/capacity agreements, Nalcor will subject to the
approval of the communities, continue to engage in consultation respecting the Project through the provision of
information and through community meetings to determine particular issues and concerns. Nalcor has
prepared a Plain Language Summary of the EIS. Nalcor has written to NunatKavut respecting the Plain Language
Summary and indicated its intention to deliver one or more presentations on the Project, based on this
summary, at a mutually convenient time and location in late spring/early summer, 2010.

It is also Nalcor’s intention, subject to receiving the approval of NunatuKavut, to pursue data collection through
the 2010 Consultation Program. The results of that program will be incorporated into the 2010 Consultation
Assessment Report to be submitted to the Panel by September 30, 2010.

A detailed record of consultation with NunatuKavut is provided (Attachment 4).
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Nunatsiavut Government

Information and documentation supplied by the Labrador Inuit in the course of land claims negotiations and as
evidenced in the Labrador Inuit Land Claims Agreement does not illustrate any record of historical use and
occupancy by the Labrador Inuit of the land and resources in the proposed Project Area.

Nalcor has collected over 30 years of data which has concluded that there will be no measurable Project-related
impacts upon either lands or resources within the Labrador Inuit Settlement Area or upon Inuit rights under the
treaty.

As a result of this information it is Nalcor’s view that the project requirement for consultation can be fulfilled by
an ongoing process of notice, information exchange and bilateral discussions without the necessity of a formal
consultation agreement between Nalcor and the Nunatsiavut Government.

Nalcor has advised the Nunatsiavut Government of the results of its assessment of the lack of Project impacts
upon the Labrador Inuit Settlement Area and Inuit rights under the Agreement and has offered to meet to
discuss this assessment.

Nalcor remains prepared to continue to meet with the Nunatsiavut Government to exchange Project-related
information and to that end has prepared a Plain Language Summary which will be available in both English and
Inuktitut. Nalcor has advised the Nunatsiavut Government that it will make this summary available to the
Nunatsiavut Government and will deliver an oral presentation on the Project in both English and Inuktitut at a
mutually convenient time and location in late spring/early summer, 2010.

A detailed record of consultation with the Nunatsiavut Government is provided (Attachment 5).

Pakua Shipi

Although Pakua Shipi has been identified in the Guidelines, existing information available to Nalcor indicates no
record of historic or current land and resources use and occupancy by the community in the Project Area.

Not withstanding this lack of evidence, Nalcor and Pakua Shipi concluded a Consultation/Capacity Agreement on
April 29, 2010. The Parties have developed a jointly agreed upon workplan and work scope for the exchange of
Project-related information, identification of community concerns, and the collection of current traditional land
and resource use information. The results of the implementation of this agreement will be incorporated into
the 2010 Consultation Assessment Report to be delivered to the Panel by Nalcor by September 30, 2010.

In addition to consultation conducted under the Consultation/Capacity Agreement, Nalcor has prepared a Plain
Language Summary of the EIS. Nalcor has written to Pakua Shipi respecting the Plain Language Summary
indicating its intention to deliver one or more presentations on the Project based on this summary at a mutually
convenient time and location in late spring/early summer, 2010.

A detailed record of consultation with Pakua Shipi is provided (Attachment 6).

Unamen Shipu

Although Unamen Shipu has been identified in the Guildelines, existing information available to Nalcor indicates
no record of historic or current land and resources use and occupancy by the community in the Project Area.

Notwithstanding this lack of evidence, during the past year Nalcor has been engaged in correspondence and
discussions with Unamen Shipu respecting the terms and conditions of formal consultation/capacity
arrangements. Negotiations with the community have been productive and are ongoing.
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Regardless of the outcome of negotiations of consultation/capacity agreements, Nalcor will continue to engage
in consultation respecting the Project through the provision of information and through community meetings to
determine particular issues and concerns. Nalcor has prepared a Plain Language Summary of the EIS. Nalcor has
written to Unamen Shipu respecting the Plain Language Summary and indicated its intention to deliver one or
more presentations on the Project based on this summary at a mutually convenient time and location in late
spring/early summer, 2010.

It is also Nalcor’s intention, subject to receiving the approval of the community, to pursue data collection
through the 2010 Consultation Program in Unamen Shipu. The results of that program will be incorporated into
the 2010 Consultation Assessment Report to be submitted to the Panel by September 30, 2010.

A detailed record of consultation record with Unamen Shipu is provided (Attachment 7).
Nutashkuan

Although Nutashkuan has been identified in the Guildelines, existing information available to Nalcor indicates no
record of historic or current land and resources use and occupancy by the community in the Project Area.

Notwithstanding this lack of evidence, during the past year Nalcor has been engaged in meetings,
correspondence and discussions with Nutashkuan respecting the terms and conditions of formal
consultation/capacity arrangements. The most recent iteration of such arrangements is currently under review
by the Chief and Council but no formal agreement has been concluded.

Regardless of the outcome of negotiations of consultation/capacity agreements, Nalcor will continue to engage
in consultation respecting the Project through the provision of information and through community meetings to
determine particular issues and concerns. Nalcor has prepared a Plain Language Summary of the EIS. Nalcor has
written to Natashkuan respecting the Plain Language Summary and indicated its intention to deliver one or
more presentations on the Project based on this summary at a mutually convenient time and location in late
spring/early summer, 2010.

It is also Nalcor’s intention, subject to receiving the approval of the community, to pursue data collection
through the 2010 Consultation Program in Natashkuan. The results of that program will be incorporated into the
2010 Consultation Assessment Report to be submitted to the Panel by September 30, 2010.

A detailed record of consultation with Natashkuan is provided (Attachment 8).
Ekuanitshit

Although Ekuanitshit has been identified in the Guildelines, existing information available to Nalcor indicates no
record of historic or current land and resources use and occupancy by the community in the Project Area.

Not withstanding this lack of evidence, during the past year Nalcor has been engaged in meetings,
correspondence and discussions with Ekuanitshit respecting the terms and conditions of formal community
consultation arrangements. Initial discussions were very productive, resulting in the exchange of draft
agreements. While it appeared that parties were close to reaching agreement in the early part of 2010,
negotiations have stalled and no formal agreement has been concluded.

Regardless of the outcome of negotiations of consultation/capacity agreements, Nalcor will continue to engage
in consultation respecting the Project through the provision of information and through community meetings to
determine particular issues and concerns. Nalcor has prepared a Plain Language Summary of the EIS. Nalcor has
written to Ekuanitshit respecting the Plain Language Summary and indicated its intention to deliver one or more
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presentations on the Project based on this summary at a mutually convenient time and location in late
spring/early summer, 2010.

It is also Nalcor’s intention, subject to receiving the approval of the community, to pursue data collection
through the 2010 Consultation Program in Ekuanitshit. The results of that program will be incorporated into the
2010 Consultation Assessment Report to be submitted to the Panel by September 30, 2010.

A detailed record of consultation with Ekuanitshit is provided (Attachment 9).
Uashat mak Mani-Utenam

Although Uashat mak Mani-Utenam has been identified in the Guildelines, existing information available to
Nalcor indicates no record of historic or current land and resources use and occupancy by the community in the
Project Area.

Not withstanding this lack of evidence, Nalcor has made repeated efforts to engage the Innu of Uashat mak
Mani-Utenam in a formal consultative process, and to that end has provided the community with draft
agreements for its review and consideration. However, no response has been received from Uashat mak Mani-
Utenam.

Regardless of the outcome of negotiations of consultation/capacity agreements, Nalcor will continue to engage
in consultation respecting the Project through the provision of information and through community meetings to
determine particular issues and concerns. Nalcor has prepared a Plain Language Summary of the EIS. Nalcor has
written to Uashat mak Mani-Utenam respecting the Plain Language Summary and indicated its intention to
deliver one or more presentations on the Project based on this summary at a mutually convenient time and
location in late spring/early summer, 2010.

It is also Nalcor’s intention, subject to receiving the approval of the community, to pursue data collection
through the 2010 Consultation Program in Uashat mak Mani-Utenam. The results of that program will be
incorporated into the 2010 Consultation Assessment Report to be submitted to the Panel by September 30,
2010.

A detailed record of consultation with Uashat mak Mani-Utenam is provided (Attachment 10).

Matimekush-Lac John

Although Matimekush-Lac John has been identified in the Guildelines, existing information available to Nalcor
indicates no record of historic or current land and resources use and occupancy by the community in the Project
Area.

Not withstanding this lack of evidence, Nalcor has made repeated efforts to engage the Innu of Matimekush-Lac
John in a formal consultative process, and to that end has provided the community with draft agreements for its
review and consideration. Nalcor has been advised by the Chief of Matimekush-Lac John that the most recent
draft provided to the community on April 9, 2010 is under review by the community’s legal counsel. However,
efforts to arrange a meeting to discuss the terms and conditions of the proposed agreement have to-date been
unsuccessful.

Regardless of the outcome of negotiations of consultation/capacity agreements, Nalcor will continue to engage
in consultation respecting the Project through the provision of information and through community meetings to
determine particular issues and concerns. Nalcor has prepared a Plain Language Summary of the EIS. Nalcor has
written to Matimekush-Lac John respecting the Plain Language Summary and indicated its intention to deliver
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one or more presentations on the Project based on this summary at a mutually convenient time and location in
late spring/early summer, 2010.

It is also Nalcor’s intention, subject to receiving the approval of the community, to pursue data collection
through the 2010 Consultation Program in Matimekush-Lac John. The results of that program will be
incorporated into the 2010 Consultation Assessment Report to be submitted to the Panel by September 30,
2010.

A detailed record of consultation with Matimekush-Lac John is provided (Attachment 11).

Naskapi Nation of Kawawachikamach

Kawawachikamach was not identified in the Guildelines and existing information available to Nalcor indicates no
record of historical land and resources use and occupancy by the community in the Project Area.

Not withstanding these factors, Nalcor has and will continue to provide Kawawachikamach with notice and
ongoing Project-related information, and opportunities for the community to identify its issues and concerns.
Nalcor has concluded that a formalized consultation agreement is not necessary. Nalcor advised
Kawawachikamach that a Plain Language Summary of the EIS has been prepared, which will be offered to the
community in English and in Naskapi, and that Nalcor will deliver an oral presentation on the Project based on
this summary at a mutually convenient time and location in late spring/early summer, 2010.

A detailed record of consultation with the Naskapi Nation of Kawawachikamach, including an updated table, is
provided (Attachment 12).

Groups Unwilling to Share Information on Present and Current Land and Resource Use

Nalcor will continue to work openly and in good faith to provide Aboriginal groups with information and
opportunities to assist in the provision of current land and resource use information to the Panel. Should a
group be unwilling to share this information with Nalcor, the Panel process provides the opportunity for those
groups to put information before the Panel if it chooses to.
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Confidential & Without Prejudice

COMMUNITY ENGAGEMENT AGREEMENT

BETWEEN: Nalcor Energy, a body corporate existing pursuant to the Energy Corporation
Act, SNL 2007, c. E-11.01, having its head office in the City of St. John’s, in the
Province of Newfoundland and Labrador, represented herein by Gilbert Bennett,
Vice-President Lower Churchill Project, Nalcor Energy, duly authorized to sign
this Community Engagement Agreement;

(“Nalcor”)

AND:

(each of Nalcor and being a “Party” and
collectively, the “Parties”)

WHEREAS:

1. Section 4.8 of the Environmental Impact Statement Guidelines for the Lower Churchill
Hydroelectric Generation Project provides for consultation between Nalcor, as the Proponent
and the Innu of in order to:

i familiarize with the Lower Churchill Hydroelectric
Generation Project and its potential environmental effects;

ii. identify any issues or concerns of regarding potential
environmental effects of the Lower Churchill Hydroelectric Generation Project; and

iii. identify what actions the Proponent proposes to take to address any issues or concerns
of regarding the potential environmental effects of
the Lower Churchill Hydroelectric Generation Project.

2. Nalcor wishes to provide information respecting both the proposed hydroelectric generation
components and the Labrador-Island transmission link of the Lower Churchill Hydro-electric
Project (the proposed hydroelectric generation components and the Labrador-Island
transmission link being collectively the “Project”) and to consult with the Innu of

to obtain information with respect to the potential environmental effects of the

Project upon the interests of the Innu of and to determine

what actions may be necessary to address the issues and concerns of the Innu of

if any, including mitigation measures and accommodation measures;

3. Nalcor and wish to enter into this Community Engagement
Agreement (the “Agreement”) which is intended to provide
with capacity funding to work with Nalcor to develop and implement a framework and process
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that will assist the Parties to work collaboratively and cooperatively in the exchange of Project-
related information and associated activities.

NOW THEREFORE, in consideration of the terms and other considerations set out below, the
Parties agree to develop and implement a process for the exchange of Project-related
information in accordance with the requirements of the Environmental Impact Statement
Guidelines and this Agreement.

IDENTIFICATION OF CONTACTS

Subject to section 1.2, within five (5) days of the execution of this Agreement and in any event
no later than May 5, 2010, shall hire one full-time Project
Coordinator who shall, in cooperation with the Nalcor Contact, be responsible for the
development and implementation of the Workplan approved under section 2.4 and who shall
perform the duties set out in the Workplan.

The selection of, and the terms of reference for, the Project Coordinator shall be subject to
Nalcor’s prior consent, which consent shall not be unreasonably withheld. The Project
Coordinator shall be accountable to both and Nalcor for the
performance of his or her duties under the Workplan.

Within five (5) days of the execution of this Agreement and in any event no later than May 5,
2010, Nalcor shall designate an individual to serve as the Nalcor Contact.

On or before May 7, 2010, the Nalcor Contact will make contact with the Project Coordinator to
identify him/herself, to exchange contact information, to discuss any information that may be
required in order to implement the terms of this Agreement and to set a target date for
completion of the draft workplan described in section 2.2.

DEVELOPMENT AND APPROVAL OF WORKPLAN

The Project Coordinator and the Nalcor Contact shall jointly develop and implement a
community engagement process which will facilitate the achievement of the following
objectives:

° To identify one or more points of contact in the community to enable effective
communication, information exchange and consultation between the Parties with
respect to the Project;

° To provide funding for the participation of the community in the community
consultation process;

° To enable Nalcor to respond to any questions, issues and concerns raised by the Innu of _

about the Project;

o To enable Nalcor to determine what Innu of think
about the Project and its impacts upon their values, interests and concerns;

° To communicate the findings of the community consultation process to both Parties;

° To identify traditional knowledge and current use of

land and resources in the Project area;
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. To enable Nalcor to comply with the Environmental Impact Statement Guidelines for the
environmental assessment of the Lower Churchill Hydroelectric Generation Project with
respect to the Innu of ;

° To identify what actions Nalcor proposes to take to address any issues and concerns
identified by the Innu of with respect to the Project;

° To identify issues in relation to accommodation and mitigation, if any, for future

discussion by the Parties.

In order to develop an effective community engagement process which will achieve the
objectives referred to in section 2.1, the Parties agree that their first priority will be to work
cooperatively to finalize a detailed schedule of consultation activities and tasks. The Parties
have established a preliminary schedule attached as Appendix “A” to this Agreement and agree
that the Project Coordinator and the Nalcor Contact will meet within five (5) days after making
contact under section 1.4 and in any event no later than May 12, 2010, to review and revise this
preliminary schedule and develop a draft workplan which will include a detailed schedule of
proposed community consultation activities and tasks to be completed during the term of this
Agreement. The draft workplan developed by the Project Coordinator and the Nalcor Contact
shall include the following components, as appropriate:

° Provision of information to by Nalcor: what information
and when it will be provided;
° Collection of required information from : what

information will be collected, when and how it will be collected and when it will be
provided to Nalcor and in what form;

° Meetings: the meetings required by this Agreement or as agreed to by the Parties and
the location, participants, purposes and timing of such meetings;

° Work to be accomplished between each meeting (including collection and provision of
information, analysis and input);

° Internal community consultation: what is required and when this will be accomplished;

° Identification of tasks associated with major activities and required resources;

. Deliverables: schedule for submission of monthly reports referred to in section 5.1 and

the final Project Coordinator’s Report referred to in section 5.5.

The draft workplan shall be completed within five (5) days of the first meeting of the Project
Coordinator and the Nalcor Contact under section 2.2 and in any event no later than May 17,
2010 and upon its completion the draft workplan shall be immediately forwarded to

and Nalcor for review and for Nalcor’s approval.

Nalcor shall review the draft workplan and shall either approve the draft workplan or, if in
Nalcor’s opinion, elements of the draft workplan are not reasonable, it shall provide

with notice of its proposed changes together with supporting reasons.
The Parties agree to negotiate any revisions to the draft workplan in good faith so that they
may arrive at a mutually agreeable workplan. If the draft workplan is approved by Nalcor, it
shall become the Workplan. The Workplan shall replace the preliminary schedule attached as
Appendix “A”. The Workplan shall be attached as Appendix “A” and form part of this
Agreement. The Parties agree that the Workplan shall be approved no later than May 20, 2010.
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The Parties agree to cooperate with one another to ensure the objectives of the community

engagement process set out in section 2.1 are achieved. In the event of a dispute, the Project

Coordinator and the Nalcor Contact agree to meet within five (5) days of written notice of the

dispute and to attempt to resolve the dispute through reasonable efforts taken in good faith. If

the dispute cannot be resolved, it shall be referred to the Senior Representatives of Nalcor and _
identified in section 8.2.

TERM AND AMENDMENT
This Agreement shall come into effect upon its execution by the Parties.

The Parties agree that the term of this Agreement shall be for the period commencing upon its
execution (the "Effective Date") and expiring one hundred and twenty (120) days from the
Effective Date.

Notwithstanding section 3.2, this Agreement may be terminated at any time upon either Party
giving thirty (30) days written notice of intent to terminate to the other Party.

In the event of termination under section 3.3, Nalcor (without prejudice to any other rights or

remedies available to it), shall pay to an amount to cover
eligible expenditures incurred or accrued up to the date of termination plus any other costs
properly attributable to termination that reasonably incurs

and which are documented to the satisfaction of Nalcor acting reasonably, which other costs
shall not exceed ten per cent (10%) of the total of payments made under section 4.2
immediately prior to the date of termination and shall provide
Nalcor with all outstanding reports (whether in final or draft form) referred to in section 5.1 as
well as any information, data, material and analysis collected or produced by the Project
Coordinator up to the date of termination.

For greater certainty, upon termination under section 3.3, shall
not be entitled to make any claim against Nalcor for any consequential costs, losses, including
loss of profit or damages associated with or arising upon notice of termination or termination
and Nalcor shall not be responsible for any new expenditures made or committed to by

after the notice of intent to terminate is given by Nalcor under section

3.3.

Upon the expiration of this Agreement under section 3.2 or termination under 3.3,
will repay to Nalcor any funding advanced in excess of eligible
expenditures incurred pursuant to this Agreement.

Where enters into a contract for the supply of a work, good or service required by or permitted
under this Agreement and for which the funding provided by Nalcor under section 4.1 is to be
applied, shall ensure that such contract provides for
termination on the following terms:

a) termination may be arranged on short notice and at minimum expense; and
b) no allowance shall be made for any consequential costs or losses, including loss of
profits;
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and no compensation shall be payable to for obligations under any
such contract which, in Nalcor’s reasonable opinion, were incurredby ...
as a result of its failure to obtain or include such termination provisions.

3.8 This Agreement may only be amended with the written consent of both Parties and any such
amendment will become effective upon its execution by the Parties, unless another date is
agreed to.

4 FUNDING

4.1 Nalcor shall provide funding in accordance with the budget attached as Appendix “B” to this
Agreement.

4.2 Subject to section 4.6, the total estimated amount of funding, including a 10% administration
fee, for eligible expenditures under this Agreement, as set out in Appendix “C” and incurred by
or on behalf of in the implementation of the Workplan
shall be dollars (S ) Canadian, plus taxes as applicable under the
Excise Tax Act (Canada)* which shall be advanced to
in four installments to be paid as follows:

(a) the first payment of dollars (S ) shall be made on the Effective
Date;

(b) the second payment of dollars (S ) shall be made on the
later of sixty (60) days after the Effective Date or July 1, 2010;

(c) the third payment of dollars (S )be made on the later
of ninety (90) days after the Effective Date or August 1, 2010; and

(d) the fourth and final payment of dollars (S ) shall be made

on the later of 120 days after the Effective Date or on the date that both the Project
Coordinator’s Report referred to in section 5.5 and the final Progress Report required
under section 5.1 have been received by Nalcor.

4.3 Notwithstanding section 4.2, Nalcor reserves the right to withhold payments referred to in
section 4.2 in whole or in part as follows:
(a) either or both of the second or third payments referred to in section 4.2 may be

withheld if the reporting requirements set out in section 5.1 have not been fulfilled by __

or the Project Coordinator, as the case may be;

(b) the full amount of the fourth and final payment referred to in section 4.2 may be
withheld until Nalcor has received both the Project Coordinator’s Report referred to in
section 5.5 and the final Progress Report referred to in section 5.1,

and Nalcor shall not be liable to pay any amounts so withheld under this section unless
and until is in compliance with the requirements of section

1 . .
Tax issues under review by Nalcor.
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5.1 or 5.5 or both, as applicable.

4.4 The Parties agree that, subject to approval in writing by Nalcor, funds allotted for one line item
set out in the budget attached as Appendix “B” may be reallocated or transferred in whole or in
part to one or more other line items in that budget, provided that

continues to comply with this Agreement and with the Workplan. If
proposes to transfer or reallocate funding between or among the
budgetary line items set out in Appendix B, it shall, prior to such proposed reallocation or
transfer, first submit a request in writing in a timely manner to Nalcor for its approval. Nalcor
will not unreasonably deny such a request and will respond to
in a timely manner. In no case shall a transfer or reallocation of funds under this section result
in any increase in the funding obligations, commitments or liabilities of Nalcor beyond that
which has been agreed to by the Parties pursuant to this Agreement.

4.5 will use the funding provided under section 4.2 for the
sole purpose of carrying out this Agreement and will expend those funds only in accordance
with the list of eligible expenditures set out in Appendix “C” to this Agreement.

4.6 will apply for all rebates to which it is entitled under
provincial or federal legislation, including but not limited to the goods and services tax under
the Excise Tax Act (Canada) where applicable.?

5 REPORTING REQUIREMENTS

5.1 On the fifteenth (15“’) day of each month, commencing on June 15, 2010 and continuing
thereafter until August 15, 2010 or for each subsequent calendar month while this Agreement
is in effect, the Project Coordinator shall provide to the Nalcor Contact and to

a Progress Report consisting of the following:

(e) a written activity report for the preceding calendar month describing the progress in the
implementation of the Workplan, including activities undertaken and any relevant
issues which have been identified; and

(f) an unaudited financial report in the format presented in Appendix “D” prepared in
accordance with generally accepted accounting principles, reporting total revenues and
eligible expenditures incurred and accrued and funded pursuant to this Agreement in
the preceding calendar month, together with all supporting documentation, including,
where appropriate, a detailed description of the hours worked, honoraria, expenses and
costs billed

? Necessity for clause and final wording under review by Nalcor.
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in accordance with the following schedule:

Date of Submission of Progress Report Period Covered by Progress Report
June 15, 2010 May 1, 2010 — May 31, 2010
July 15, 2010 June 1, 2010 —June 30, 2010
August 15, 2010 July 1, 2010 - July 31, 2010

The final Progress Report for the month of August, 2010 shall be submitted to Nalcor by the
Project Coordinator no later than August 31, 2010.

shall, no later than ninety (90) days following the
expiration of this Agreement under section 3.2 or termination under section 3.3, provide Nalcor
with an audited financial statement prepared in accordance with generally accepted auditing
principles showing total revenue and eligible expenditures under this Agreement and detailing
that the funds received under this Agreement were fully accounted for and spent properly and
in accordance with the terms of this Agreement.

Nalcor may request from such information and
documentation that it may reasonably require to confirm that advances or payments made
pursuant to this Agreement were disbursed for eligible expenditures and made by the Project
Coordinator in accordance with this Agreement and may, at its own expense, appoint an
independent auditor to verify eligible expenditures made by the Project Coordinator pursuant
to this Agreement.

The Parties shall meet at least once every month while this Agreement is in effect or more
often as agreed, to exchange information respecting the Project and the progress of community
engagement pursuant to this Agreement, to discuss the issues, questions and concerns
generated during the consultation process, and to report on the environmental assessment
process and to review ongoing implementation of the Workplan.

Within five (5) days prior to the expiration of this Agreement, the Project Coordinator shall
provide to Nalcor and a final report in writing, entitled the
“Project Coordinator’s Report” which shall contain the following:

e A description of the community, including population;

e A detailed description of the consultation activities undertaken during the term of this
Agreement, including the type, date and frequency of such activities;

e A transcript of any and all community information sessions, participant interviews and
any other data generated, whether in written, recorded or digital format, during the
consultation process, including any notices of meetings; and

e A detailed description of and community issues and
concerns respecting the Project and any information respecting current land and
resource usage for traditional purposes and traditional knowledge which has been
produced by or disclosed during the consultation process.
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Within ten (10) days after the expiration of this Agreement, Nalcor and
shall review the Project Coordinator’s Report and to discuss next steps.

INFORMATION, CONFIDENTIALITY AND DISCLOSURE

The Parties agree that it will be necessary to share, evaluate and discuss certain information to
fulfill the objectives of this Agreement and therefore agree to provide such information as is
relevant and necessary to fulfill the objectives of this Agreement in a timely manner. The
Parties acknowledge that certain information may be restricted, commercially sensitive or
otherwise subject to confidentiality requirements. Nalcor agrees to provide access to such
restricted, confidential or commercially sensitive information that Nalcor deems necessary and
relevant to the objectives of this Agreement, provided that appropriate confidentiality
agreements have been executed by the Parties to protect such confidential and commercially
sensitive information and is satisfied that third parties to whom such information may be
disclosed are subject to the same confidentiality requirements.

Notwithstanding anything else in this Agreement, acknowledges
that Nalcor shall not be obliged to disclose or share with
environmental, engineering, financial or other information pertaining to the evaluation of
particular development options with respect to or associated with the Project by Nalcor.

The Parties agree to execute appropriate confidentiality agreements to protect restricted,
confidential or commercially sensitive information and subject to section 6.4, to release
information respecting the Project and traditional knowledge, including in relation to land,
water and resource usage, only in accordance with the terms of such confidentiality
agreements or as otherwise required by law.

The Parties agree that the property in the Project Coordinator’s Report referred to in section
5.5 and the Progress Reports submitted under section 5.1 shall be vested in Nalcor and may be
submitted to the Joint Review Panel during the environmental assessment of the Project or
used in any other proceedings related to the subject matter of this Agreement. The Parties
agree that may use the Project Coordinator’s Report or the
monthly Progress Reports, provided that first  obtains the
written consent of Nalcor to such use, which consent shall not be unreasonably withheld.

WITHOUT PREJUDICE

This Agreement and all negotiations surrounding it shall not be, and nothing contained in this
Agreement shall be, construed as conferring on, recognizing, limiting, modifying, replacing,
denying or derogating from any Aboriginal, treaty or constitutional rights or obligations of
either the Parties or of the Innu of and their representatives
thereof and is without prejudice to the positions which may be taken by the Parties with
respect thereto in any other forum, court of law or otherwise.

Nalcor acknowledges that it is the position of that neither
this Agreement, any negotiations surrounding it nor the consultation activities conducted
pursuant to it shall be construed as meeting the constitutional obligations of the Crown in right
of Newfoundland and Labrador, nor those of the Crown in right of Canada.
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Notwithstanding section 6.1, this Agreement and all negotiations surrounding it and the
consultation activities conducted pursuant to this Agreement are not subject to settlement
privilege and either Party may refer to the existence or the content of this Agreement and any
discussions, negotiations, activities or reports conducted or prepared pursuant to this
Agreement and may tender evidence of such discussions, negotiations, activities or reports in
any action, petition or proceeding in any forum relating to the issue of consultation.

This Agreement is a legally binding agreement which is intended to clarify and improve the
working relationship of and communication between the Parties. It is not, and shall not be
interpreted to be, a treaty or land claims agreement within the meaning of s.25 or s.35 of the
Constitution Act, 1982.

This Agreement and the negotiations leading to its formation, execution and implementation
are without prejudice to any Party in any future negotiations.

Except as otherwise specifically provided herein, nothing in this Agreement shall limit in any
manner the rights, jurisdiction, authority, obligations or responsibilities of either Party or their
representatives.

Nothing in this Agreement obliges or Nalcor to act in a manner

inconsistent with or contrary to law and nothing in this Agreement fetters or is to be

interpreted as fettering the discretion or decision making authority of
or Nalcor.

Nothing in this Agreement is intended to limit the participation by
or by Nalcor in any public processes established by Newfoundland and Labrador or Canada
respecting the environmental assessment of the Project.

NOTICE

Any notice or other communication required or permitted to be given under this Agreement
shall be given in writing and will be deemed to have been well and sufficiently given if sent by
registered mail, courier or facsimile to:

In the case of Nalcor Energy, to:

Todd Burlingame

Environment and Aboriginal Affairs Manager
Nalcor Energy -- Lower Churchill Project

P.O. Box 12800, 500 Columbus Drive

St. John’s, NL A1B 0C9

Ph: (709) 737-4251

Fax: (709) 737-1985

In the case of, to:
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Any notice sent by registered mail shall be deemed to have been duly given and received by a
Party on the fifth business day following the day of mailing and on the following day if sent by
facsimile transmission.

A person shall be designated by each of the Parties to act as the Senior Representative of that
Party for the purposes of this Agreement. Until the Parties to this Agreement are otherwise
advised, the designated persons who represent each of the Parties are:

In the case of Nalcor Energy,

Gilbert Bennett

Vice President

Lower Churchill Project

Nalcor Energy

P.O. Box 12800, 500 Columbus Drive
St. John’s, NL A1B 0C9

Ph: (709) 737-1836

Fax: (709) 737-1782

In the case of )

In the event that it becomes necessary to substitute individuals for those referred to in section
8.2, the Party doing so shall notify the other Party in accordance with section 8.1 and provide
the appropriate documentation to effect the change.

GENERAL

There will be no presumption that any ambiguity in any of the terms of this Agreement shall be
interpreted or resolved in favour of either Party.

This Agreement and any valid amendment to it constitute the entire agreement between the
Parties with respect to the subject matter of this Agreement, unless otherwise agreed by the
Parties and supersedes all prior oral or written representations and agreements. There are no
other agreements, understandings, representations, warranties, collateral agreements or
conditions affecting this Agreement except as expressed or anticipated in it.

represents that this Agreement is binding upon itself and the
Innu of and that all necessary actions have been taken to
authorize the execution of this Agreement.

Nalcor represents that this Agreement is binding upon it and that all necessary actions have
been taken to authorize the execution of this Agreement.

represents and warrants that there are no actions or proceedings
pending by or against or any of its members that would
materially impair its ability to fulfill its obligations under this Agreement and that it has not
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entered into any other agreement that would prevent it from fulfilling its obligations under this
Agreement.

9.6 This Agreement is a legally binding contract which shall be considered to have been made in
Newfoundland and Labrador and is subject to laws of general application and shall be
interpreted in accordance with the laws of Newfoundland and Labrador and the federal laws of
Canada applicable therein without regard to conflicts of laws principles that would impose the
laws of any other jurisdiction and each Party hereby irrevocably and unconditionally submits to
the exclusive jurisdiction of the courts of Newfoundland and Labrador and all courts competent
to hear appeals therefrom.

9.7 No Party shall challenge or support a challenge to the validity of this Agreement or any
provision thereof.

9.8 The Parties agree to do or cause to be done all acts or things necessary to implement and carry
into effect this Agreement to its full extent.

9.9 The provisions of Article 6 (Information, Confidentiality and Disclosure), section 4.7 (repayment
of funding), sections 5.1 and 5.5 (reporting requirements), section 5.6 (meeting of the Parties),
section 7.3 (no settlement privilege) and this section 9.9 shall survive the expiration of this
Agreement under section 3.2 or termination under section 3.3.

10 LANGUAGE

10.1 The Parties agree that, for the purpose of convenience, all written communications, including
any notices, reports and other documentation (“written communications”) required or
permitted by this Agreement between and Nalcor shall be in
French. Notwithstanding the preceding, the Parties agree that where the original language of a
written communication is French, Nalcor reserves the right, at its sole cost, to translate such
written communication into English, using an agreed-upon certified translator listed in
Appendix “E”. Where a written communication prepared in French is translated in accordance
with this section, the Parties agree to be bound by and shall not challenge the validity of such
translation. The Parties further agree that the English version (whether original or in
translation) of any written communication shall be authoritative and in the case of
inconsistency between the French version and the English version of a written communication,
the English version (whether original or translated) shall prevail. Nalcor shall be entitled to use
only the English version of a written communication in any proceeding or forum, including in
any submission to the Joint Review Panel.
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IN WITNESS WHEREOF each of the Parties have caused this Agreement to be executed by the duly
authorized signing officers of the Parties:

Nalcor Energy

Per Per
Witness

Date
Per Per
Witness

Date
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I.  Summary of the position of the Innu of Ekuanitshit

The Environmental Impact Statement Guidelines (the Guidelines) issued by the federal and
provincial governments require that the proponent prepare a study of the project’s
environmental impacts, including its impacts on the Innu of Ekuanitshit.

However, the Environmental Impact Statement (EIS) submitted by the proponent—even with the
additional information—does not take into account the interests, values, concerns, contemporary
and historic activities, and traditional knowledge of the Innu of Ekuanitshit, as the Guidelines
require. The only Aboriginal party to which Nalcor has offered serious consultation is Innu Nation,
despite the fact that the proponent has stated that Natuashish is not affected by the project.

The experience of the Innu of Pakua Shipi demonstrates that the agreement proposed by Nalcor to
Ekuanitshit was inadequate, from the standpoint of both budget and timetable. Furthermore, even
when its superficial study demonstrated contemporary occupation of the territory in the vicinity of
the project, the proponent was not willing to change its timetable to discuss the necessary
accommodations.

The Innu of Ekuanitshit nonetheless remain willing to collaborate with Nalcor so that the
proponent can provide the Panel with the necessary studies, despite the failures of the past.

More specifically, the Innu of Ekuanitshit are calling on the Panel to exercise its authority to
convene a meeting of the Aboriginal party and the proponent in order to “clarify” the supplemental
information submitted by the proponent concerning them, and to determine whether cooperation to
obtain the necessary information would be possible.

1. Criteria for determining the sufficiency of the Environmental Impact Statement
A. Introduction

Before commenting on the facts alleged by the proponent in its Supplemental Information to the
Information Request (IR) JRP.151, we would like to describe the framework established for this
environmental assessment by the Canadian Environmental Assessment Act (the CEA Act), the
Guidelines, the Panel’s terms of reference and the directives issued concerning its work.

In law, the effects of a project “on the current use of lands and resources for traditional purposes
by aboriginal persons” do not constitute a sociocultural fact, but rather an environmental effect
that, according to the CEA Act, must be considered.
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The position of the Innu of Ekuanitshit is that the EIS submitted by the proponent, as completed by
the Supplemental Information, is insufficient if it does not meet the requirements imposed by the
federal and provincial governments concerning Aboriginal peoples, including their community.

The Panel could not hold hearings without contravening its terms of reference if the required
information were not made available to the public. Indeed, the purpose of the public hearings is not
to complete a deficient environmental impact statement, but rather to allow the interested parties to
provide their observations and to ask questions concerning the information that the government has
deemed necessary to the assessment of the project.

B. The role anticipated for Aboriginals in the environmental assessment of the
project
1. According to the Canadian Environmental Assessment Act

The primary purpose of the CEA Act is “to ensure that projects are considered in a careful and
precautionary manner before federal authorities take action in connection with them, in order to
ensure that such projects do not cause significant adverse environmental effects”: paragraph 4(1)(a).

The definition of “environmental effect” provided in subsection 2(1) of the CEA Act includes, in
particular:

o “any change that the project may cause in the environment;” and

o “any effect of any change [... ] on the current use of lands and resources for traditional
purposes by aboriginal persons.”

One of the other purposes of the CEA Act is “to promote communication and cooperation between
responsible authorities and Aboriginal peoples with respect to environmental assessment”:
paragraph 4(1)(b.3).

Also, the CEA Act provides in section 16.1 that “community knowledge and aboriginal
traditional knowledge may be considered in conducting an environmental assessment.”
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2. According to the Panel’s terms of reference

The terms of reference for the Panel set out in Schedule 1 to the Agreement Concerning the
Establishment of a Joint Review Panel between the federal and provincial Ministers of the
Environment state that:

In performing its responsibilities, the Panel shall promote and facilitate public
participation and ensure that the process takes into account the concerns and traditional
knowledge of Aboriginal persons or groups and the concerns and community knowledge
of the public.

The Panel is also required to hear the views of Aboriginals on “traditional uses and strength of
claim as it relates to the potential environmental effects of the project on recognized and
asserted Aboriginal rights and title.” The Panel must report on “any concerns raised by
Aboriginal persons [...] related to potential impacts on asserted or established Aboriginal rights
or title.”

The Panel will not have a mandate to make any determinations or interpretations of “the validity or
the strength of any Aboriginal group’s claim to aboriginal rights and title,” or of “the scope or
nature of the Crown’s duty to consult Aboriginal persons” or “whether Canada or Newfoundland
and Labrador has met its respective duty to consult and accommodate in respect of potential rights
recognized and affirmed by s. 35 of the Constitution Act, 1982.”

3. According to the Guidelines

a) The key role of Aboriginals

Indeed, the Environmental Impact Statement Guidelines? issued for this project assign a key
role to Aboriginals.

! Agreement Concerning the Establishment of a Joint Review Panel for the Environmental Assessment of the Lower
Churchill Hydroelectric Generation Project, Issued by the Government of Canada and the Government of
Newfoundland and Labrador, 2008, on-line: <http://www.ceaa.gc.ca/050/documents/31023/31023E.pdf>.

2 Environmental Impact Statement Guidelines: Lower Churchill Hydroelectric Generation Project; Newfoundland and
Labrador Hydro, Issued by the Government of Canada and the Government of Newfoundland and Labrador, July
2008, on-line: <http://www.ceaa.gc.ca/050/documents/28050/28050E. pdf>.
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2.2 ABORIGINAL AND PUBLIC PARTICIPATION

Aboriginal and public participation is a central objective of an environmental assessment
process and a means to ensure that a proponent considers and responds to Aboriginal and
public concerns. In preparing the EIS, the proponent shall inform and consult with the
affected Aboriginal and local communities, interested regional and national organizations
and resource users.

b) The proponent’s primary obligation to Aboriginals

Among other things, the proponent is obligated to demonstrate in the EIS that it has studied
the issues that are important for the Innu of Ekuanitshit.

4.8 CONSULTATION WITH ABORIGINAL GROUPS AND COMMUNITIES

The EIS shall demonstrate the proponent’s understanding of the interests, values, concerns,
contemporary and historic activities, Aboriginal traditional knowledge and important issues
facing Aboriginal groups, and indicate how these will be considered in planning and
carrying out the project. The Aboriginal groups and communities to be considered include,
in Newfoundland and Labrador, the Innu Nation, the Labrador Métis Nation and the
Nunatsiavut Government, and in Quebec, the Innu communities of Uashat Mak Mani-
Utenam, Ekuanitshit, Nutaskuan, Unamen Shipu, Pakua Shipi and Matimekush-Lake John.

To assist in ensuring that the EIS provides the necessary information to address issues of

potential concern to these groups, the proponent shall consult with each group for the

purpose of:

@) Familiarizing the group with the project and its potential environmental effects;

(b) Identifying any issues of concern regarding potential environmental effects of the
project; and

(©) Identifying what actions the proponent is proposing to take to address each issue
identified, as appropriate.

If the proponent is not able to or should not address any particular issue(s), the EIS should
include supporting reasons.
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The Guidelines also stipulate:

. In the section on the identification of issues and selection of valued environmental
components (VECSs), that Aboriginal concerns related to the component shall be
considered: 84.4.1;

o Contemporary and historic Aboriginal land use shall be taken into consideration in the
delineation of study areas specific to each VEC: 84.4.2;

o Aboriginal traditional knowledge shall be considered in the description of the existing
environment of the study area: 84.4.4;

o In the description of relevant land and resource use within the study area of the VECs,
the proponent shall include “current use of land and resources (including aquatic
resources) by Aboriginal persons for traditional purposes, including location of
camps, harvested species and transportation routes”: 84.4.4.4;

o The assessment of the beneficial and adverse effects of the project on the socio-
economic environment shall consider how the project may affect Aboriginal
groups: 84.5.1;

o Mitigation measures shall be considered to ensure continued access and passage on
land by Aboriginals “for harvesting and travel [...] and the alternatives to be
provided in the event of disruption”: §4.6.1 (f); and

o Mitigation measures shall be considered *“to maximize labour market opportunities”
for Aboriginals: 84.6.1 (1).

C) According to Agency policy and guidance

The Guidelines stipulate that Aboriginal traditional knowledge must be considered in the
assessment: §2.3 and 83.1. According to Canadian Environmental Assessment Agency (the
Agency) policy®, Aboriginal Traditional Knowledge (ATK) “is a body of knowledge built up by a
group of people through generations of living in close contact with nature.”

¥ CEAA, Considering Aboriginal traditional knowledge in environmental assessments conducted under the Canadian
Environmental Assessment Act — Interim Principles, on-line: http://www.ceaa.gc.ca/default.asp?lang=In&n=4A795E76-/1.
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The Agency has set out general principles to guide the collection of data on traditional
knowledge, including the following:

WORK WITH THE COMMUNITY

ATK research should be planned and conducted with the ATK holders: work with the
communities.

The ATK held by each Aboriginal group is unique to that group, so consideration of ATK

in a particular EA will need to be developed with the holders of the ATK. It is suggested

that:

e communities be contacted early in the EA process and informed that their input is being
sought;

e communities be provided with the opportunity to determine whether or not they wish to

provide ATK to the EA;
e community members be provided with clear and accurate information about the project,

the EA, the EA process, which kinds of ATK may be sought, and how any ATK
provided may be incorporated into the EA process;

e practitioners be prepared for unforeseen delays and make extra efforts to maintain
ongoing and extensive communications with communities;

e practitioners place their ATK collection efforts in the context of broader long-term
relationship-building. Thus, the establishment of a relationship of trust with the
community, its leaders, and ATK holders is crucial; and

e where language may be an issue, translation may be necessary.

C. The role of the Environmental Impact Statement in the environmental
assessment process

1. The purpose of an assessment

The basic purpose of an environmental assessment is “early identification and evaluation of all
potential environmental consequences of a proposed undertaking.” This is the “information-
gathering [...] component [...] which provide[s] the decision maker with an objective basis for
granting or denying approval for a proposed development”: Friends of the Oldman River Society v.
Canada (Minister of Transport), [1992] 1 S.C.R. 3.

For a project of the scope of the project under study, the Canadian Environmental Assessment
Act delegates to the Review Panel the role of conducting, to borrow the expression of the
Supreme Court, the “information-gathering” that will provide the responsible authorities with
an “objective basis” for their decisions.
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2. The Panel’s information-gathering requirements

The first task assigned by the CEA Act to the Panel is to “ensure that the information required
for an assessment by a review panel is obtained and made available to the public”: paragraph
34(a). It is only after this step has been completed that the Panel will “hold hearings in a
manner that offers the public an opportunity to participate in the assessment”: paragraph 34(b).

The federal and provincial governments agreed in the Guidelines with respect to the
Environmental Impact Statement prepared by the proponent that “the purpose of the EIS is to
identify alternatives to the project, alternative methods for carrying it out, the environment that will
be affected, the important environmental effects associated with the project, measures that are
required to mitigate against any adverse effects and the significance of residual environmental
effects”: Preface.

A deficient EIS cannot, by definition, be considered sufficient or be the subject of hearings since
neither the public nor the Panel would have the “information required” for an assessment of the
project.

The Panel cannot proceed to public hearings without an adequate study since its terms of reference
stipulate that it is only “once the Panel is satisfied that all the relevant information is available,
[that] it will make a determination on the sufficiency of the EIS for the purpose of proceeding to
public hearings”: Agreement Concerning the Establishment of a Joint Review Panel, Schedule I,
Part 111, Step 6.

The information required by the federal and provincial governments in the Guidelines must be
presumed to be relevant to the assessment of the project; the Panel could dispense with
information only if the proponent could demonstrate that this information is not available.

3. The role of the Environmental Impact Statement for the purposes of
the Panel’s terms of reference

Not only do the rules established by the federal Minister of the Environment* limit the Panel’s
right to initiate hearings without the required information, they also limit the Panel’s ability to
obtain information subsequently.

* Procedures for an Assessment by a Review Panel: A Guideline Issued by the Honourable Christine S. Stewart,
Minister of the Environment, Pursuant to s. 58(1)(a) of the Canadian Environmental Assessment Act, November 1997,
on-line: <http://www.ceaa.gc.ca/88942DED-33D2-4B2C-8F8C2460284033BF/Procedures_for_an_Assessment_by a_
Review_Panel.pdf>.
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The guidelines on the Procedures for an Assessment by a Review Panel require the Panel to

“announce the hearings” “if after reviewing the additional information and written submissions
from interested parties the review panel concludes that it has adequate information to proceed to
hearings”: section 4.16.2.

However, the corollary of this obligation is the requirement that the Panel have “adequate
information to proceed to hearings” before holding hearings. Indeed, section 4.11.1 states that
these hearings will be “information assessment meetings,” i.e. meetings to assess the information
available “at the time of distribution of the EIS” and that the Panel “request interested parties to
submit written comments on the EIS.”

The public hearings are therefore intended mainly to allow the public to ask questions and make
comments on the project and are not intended to extend the information-gathering process.

It is important that the EIS—as completed by the additional information—contain the information
required before hearings are held, since it will not be possible for the proponent to complete the
information afterwards. The guidelines in the Procedures for an Assessment stipulate that “the
review panel shall not receive any new information after the hearings have ended”: section 4.17.28.

1. Comments on the additional information
A Description of the process required

We will deal here only with the steps taken by the proponent to meet the requirements of the
Guidelines. Such an exercise requires, on the one hand, studying the contemporary occupation and
traditional uses of the territory and, on the other, an exchange between the proponent and
Aboriginals that will make it possible to determine the anticipated effects of the project. We call
this process “consultation” simply because that is the term used in section 4.8 of the Guidelines.

However, the consultation we are referring to here is not the same as the consultation undertaken
by the Crown as the responsible authority in the context of its constitutional obligations, which
will be required by the ancestral rights and claims of the Innu. As the Supreme Court of Canada
explained, “[third parties] cannot be held liable for failing to discharge the Crown’s duty to
consult and accommodate”: Haida Nation v. British Columbia (Minister of Forests), [2004]

3 S.C.R 511, para. 56.
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B. Nalcor’s approach to the Innu whose reserves are in Quebec: favourable

treatment accorded to the Innu of Labrador

Nalcor is not just a proponent like any other, but an agent of the provincial Crown: Hydro
Corporation Act, 2007, S.N.L. 2007, c. H-17, subsection 3(4). In 2006, the Minister of Natural
Resources informed the legislative assembly that the provincial government was obligated only
to deal with the Innu in Labrador.”

We have already pointed out the favourable treatment granted to Innu Nation and the failure by
the proponent and its shareholder to take into account the Innu whose reserves are in Quebec.

For at least a decade, the proponent has been consulting Innu Nation, an organization that reflects
the provincial borders and includes the two Innu communities in Labrador, Sheshatshiu and
Natuashish: Response to IR JRP.151, p. 5.

While the impact of the project on the Innu of Sheshatshiu is not disputed, the description of the
contemporary occupation of the territory covered by the project does not mention the Innu of
Natuashish even once: Supplemental Information, pp. 3-8 to 3-10. This appears to confirm the
proponent’s statement in its EIS that the community of Natuashish will not be affected by the
project unless its residents are flying in to work on the project: Vol. 111, p. 4-25.

Nonetheless, Nalcor preferred to consult Natuashish rather than the Innu communities whose
reserves are located in Quebec, up to May 2008, i.e. only a few weeks before the issuing of the
Guidelines which required the proponent to consult them: Response to IR JRP.151, p. 5.

Between 2000 and 2008, Sheshatshiu and Natuashish benefitted from a special and confidential
consultation. These two communities received information on the project even before it was
submitted for environmental assessment, and a study was conducted on their occupation of the
territory and their traditional knowledge: Response to IR JRP.151, p. 5.

Innu Nation has received funding for the consultation process from the proponent since 2000, even
before the project was defined: EIS, §8.3.1.5. Innu Nation also participated directly in the planning
and implementation of the environmental assessment through a joint working group on the
environment and engineering: EIS, §8.3.1.3.

% Newfoundland and Labrador, House of Assembly, Proceedings, Vol. 45, No. 2 (18 May 2006): “We have the
responsibility, the obligation and the duty, to deal with the Aboriginal Innu, or the Innu people, in Labrador.”
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Finally, on February 16, 2010, the proponent, Innu Nation and the Government of Newfoundland
and Labrador signed an Impacts and Benefits Agreement, called Tshash Petapen (“New Dawn
Agreement”), pertaining to the project, as well as an agreement in principle on its implementation.
On the same, day, the same parties signed the Churchill Falls Hydroelectric Development Redress
Agreement: Response to IR JRP.151, p. 6.

Note that only a few weeks later, Nalcor proposed a new agreement to the other Aboriginal parties,
intended to be completed before submission of its report on the consultation, which was now
scheduled for September 30, 2010: Response to IR JRP.151, pp. 7 to 10.

While the Innu of Quebec were offered studies to be completed over a four-month period, the
studies involving Innu Nation have already been going on for a decade and are not yet finished. In
fact, an “Innu of Labrador Contemporary Land Use and Harvesting Study Agreement” was
reportedly agreed to by the proponent on July 22, 2010, but the results were not yet available as of
September 30: Supplemental Information, pp. 3-14, 3-17, 3- 32, 3-35 to 3-37.

A document® published by the Newfoundland and Labrador Department of Finance clearly
indicates that, for the provincial government, the agreements signed in February 2010 with Innu
Nation were the only ones required to carry out this project. The analysts described the
agreements with Innu Nation as offering “the certainty needed to move forward with project
planning and further investment.” No other Aboriginal party is mentioned in this document.

It is difficult to escape the conclusion that Innu Nation was the only Aboriginal party with which
the provincial government was interested in dealing and therefore the only one to which Nalcor
was willing to offer genuine consultation, notwithstanding the clear terms of the Guidelines.

¢ Department of Finance, Economic Research and Analysis Division, The Economy 2010, p. 41, on-line: <http://www.
economics.gov.nl.ca/E2010/LowerChurchillProject.pdf>.
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C. The lack of a genuine consultation effort
1. The previous experience of the Innu of Ekuanitshit

As we have already pointed out, the project under study is the second major project proposed in
the heart of the territory of the Innu of Ekuanitshit in two years. During 2008, the Innu of
Ekuanitshit were busy participating in the environmental assessment of the Romaine
Hydroelectric Complex Project proposed by Hydro-Quebec (CEAR Reference No. 04-05-2613).

This experience, although mixed, has created certain legitimate expectations among the Innu of
Ekuanitshit concerning the conduct of a Crown corporation that is required to submit an
environmental impact statement to a joint review panel for a hydroelectric project of this scope.

Unfortunately, the level of commitment, professionalism and expediency demonstrated by
Nalcor in this situation fell significantly short of Hydro-Québec’s conduct in a similar situation
in the relatively recent past.

For the Romaine Hydroelectric Complex Project, even the socio-economic profile of Ekuanitshit
was based in part on a field survey conducted on the reserve between February and April 2007 in
the form of 18 semi-directed individual interviews, six collective interviews and a survey by
questionnaire of 76 individuals. Subsequently, the data collected were validated in the three
communities concerned in July and August 2007.

For the same project, the information concerning the types of occupation and use of the
territory by the Innu was derived from the following sources:

e A series of interviews conducted between January 16 and April 13, 2007;

e Some 20 users who conducted overflights of the territory by helicopter, between
August 13 and 17, 2007, in order to validate certain information;

e Semi-directed interviews conducted of users in the community who practice Innu Aitun on
the territory — and in particular who spend the most time in the study area for this purpose — as
well as of elders who practise Innu Aitun or who have spent time in the territory in the study
area;

! Hydro-Québec, Complexe de la Romaine — Etude d’impact sur I’environnement, Volume 9: Méthodes, December
2007, p. M25-5, on-line: <http://www.ceaa.gc.ca/050/documents_staticpost/cearref 2613/ei_volume09.pdf>.
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e A few meetings with managers of the Ekuanitshit band council (Council of the Innu of
Ekuanitshit) which also made it possible to gain a better understanding of the role of the
council in its support of Innu Aitun on community territory as well as in the development of
the outfitting operations owned by the council.

Subsequently, the data collected were validated with Innu informants during trips to Ekuanitshit
and Nutashkuan, from May to August 2007, during which workshops and overflights were
organized.®

In addition, a study was conducted to document the traditional ecological knowledge of the Innu in
relation to the physical and biological components of the Environmental Impact Statement. It
should be noted that this sectoral study was carried out under contract with Hydro-Québec, in
accordance with a work plan agreed between the four Innu communities concerned and Hydro-
Québec, by an expert chosen jointly.’

Consequently, interviews took place with members of Ekuanitshit from December 1 to 22, 2006,
using an initial interview guide in order to gather toponymic data, and a second interview guide in
order to gather information on the frequency of visits to the study area, use of the territory (hunting,
fishing and trapping), the plants and wildlife, the vegetation, modifications to the territory, and the
river (current, depth and ice conditions).

Finally, a separate study on salmon fishing in the Romaine River and its tributaries by the Innu
was based mainly on a field survey carried out in Ekuanitshit between February 18 and 24,
2007, which included:

o Semi-directed individual interviews that were conducted with four experienced Innu
fishermen who regularly fish in the Romaine River and its tributaries, particularly the
Puyjalon River;

o In addition, a semi-directed interview that was conducted with a manager of the Ekuanitshit
band council in order to document the management and oversight of Innu fishing in this
particular river,;

® Hydro-Québec, Complexe de la Romaine — Etude d’impact sur I’environnement, Volume 6 : Milieu humain —
Communautés innues et archéologie, December 2007, pp. 39-1 to 39-4, on-line:

<http://lwww. ceaa.gc.ca/050/documents_staticpost/cearref_2613/ei_volume06.pdf>

% Idem, Vol. 6, p. 44-1.
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o A group interview on the topic of salmon fishing in the Romaine River that was carried out

with seven elders of the community.*°

In all cases, a joint working group established by Corporation Nishipiminan on behalf of the Innu of
Ekuanitshit and Hydro-Québec had validated an interview checklist prior to the interviews with the
members.

We have described in detail the methodology used for the studies on Ekuanitshit prepared for the
Romaine Hydroelectric Complex Project in order to demonstrate the glaring differences between
an adequate approach and the approach proposed by Nalcor for the project under study.

2. The approach adopted by the proponent
a) Unilateral “consultation”

In the initial responses to information requests, the proponent still agreed that it should at the very
least ensure the participation of each Innu community named whose reserve is located in Quebec,
as well as the collection of reliable and complete data on the impacts of the project on each
community’s contemporary use of the lands and resources: Response to IR JRP.2, p. 3.

However, once the proponent had set the arbitrary deadline of September 30, 2010, to complete
its consultation of Aboriginals, Nalcor provided a new interpretation of its obligations, which
reduced them substantially: Letter from Osler, Hoskin & Harcourt LLP to the Panel, June 17,
2010.

In this letter, legal counsel for the proponent claimed that Nalcor’s obligation would only be to
provide information as well as the opportunity to be consulted. It would be sufficient to send
information, offer meetings and offer agreements if the proponent decided that this was
warranted.

Such a unilateral approach is totally contrary to the Guidelines, which stipulate, for example, that
Aboriginal traditional knowledge must be considered in the assessment: §2.3, 3.1. The Canadian
Environmental Assessment Agency’s policy clearly states that “consideration of ATK in a
particular EA will need to be developed with the holders of the ATK.”

10 |dem, Vol. 9, pp. M25-8 to 25-9.



CIMFP Exhibit P-00319 Page 16

Comments of the Innu of Ekuanitshit
DIONNE on the Consultation Assessment Report

SCHULZE Page 14

In addition, the arbitrary timetable set by Nalcor was contrary to the Canadian Environmental
Assessment Agency’s guideline that “communities be contacted early in the EA process” and that
“practitioners be prepared for unforeseen delays and make extra efforts for ongoing and extensive
communications with communities.”

The experience of the Innu of Pakua Shipi, described below, demonstrates that, in this case, it was
the timetable set by Nalcor and not the needs of the community that determined the quality of the
data collection and analysis by the proponent and of the consultation that it conducted.

b) The unrealistic proposed agreement

The agreement proposed by Nalcor to the Council of the Innu of Ekuanitshit on April 15, 2010,
essentially involved the payment of $87,500, which the community was supposed to use to conduct
its own study of the topics listed in section 4.8 of the Guidelines, all within a four-month period. A
few weeks later, Nalcor announced that this study would not be followed by any other phase of
work unless the proponent deemed it necessary.

The draft consultation agreement proposed by the proponent to Ekuanitshit and to the other
communities whose reserves are located in Quebec provided that the community hire a project
coordinator for the purposes of a process that would make it possible to attain the following
objectives:

e To enable Nalcor to respond to any questions, issues and concerns raised by the Innu of

about the project;

e To enable Nalcor to determine what Innu of think about the project and
its impacts upon their values, interests and concerns;

e To communicate the findings of the community consultation process to both Parties;

e To identify traditional knowledge and current use of land and resources
in the project area;

e To enable Nalcor to comply with the Environmental Impact Statement Guidelines for the
environmental assessment of the Lower Churchill Hydroelectric Generation Project with
respect to the Innu of

e To identify what actions Nalcor proposes to take to address any issues and concerns
identified by the Innu of with respect to the project;

e To identify issues in relation to accommodation and mitigation, if any, for future
discussion by the Parties.

Response to IR JRP.151, Attachment 1, “Community Consultation Agreement
Template”, May 2010.
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The Innu of Ekuanitshit did not accept the offer since they considered this proposal unrealistic
given the magnitude of the work to be done in the time allotted and with the proposed budget. In
addition, they had doubts about the proponent’s commitment to objective data collection.

Subsequent events confirmed their concerns. A few weeks later, Nalcor announced that it had
already concluded, even before having met with the Innu of Ekuanitshit, that there was no
evidence of their historical or contemporary use of the project territory: Panel Update on
Consultation Activities and Negotiation of Agreements, May 2010.

C) The manifestly inadequate study of Pakua Shipi

(1) Inadequacy of the work carried out by Nalcor

The community of Pakua Shipi signed a similar agreement on April 26, 2010. This action did not
prevent the proponent from declaring after the signing, but even before having commenced the
study, that Nalcor had already concluded that there was “no record of historic or current land and
resources use and occupancy by the community in the project area”: Response to IR JRP.151, p.
7.

In fact, Nalcor devoted only two weeks to field research, having conducted only 11 interviews
with 22 participants between June 29 and July 14, 2010: “Land and Resource Use Interviews
Report — Pakua Shipi”, Appendix 4 to the Supplement, p. 4.

But even such a perfunctory study was sufficient to refute Nalcor’s conclusion that there was no
relevant occupancy of the territory. The proponent admitted having identified contemporary use of
the land and resources by the Innu of Pakua Shipi in the vicinity of the project: p. 12.

However, this consultation of the Innu of Pakua Shipi remained incomplete at the end of the
period stipulated in the agreement. In fact, as of the end of August 2010, the data on land and
resource use had not been validated with the persons interviewed. In addition, Nalcor had not
presented either its responses or its proposed mitigation measures to address the questions and
concerns raised by the community: p. 7 and 12.

Nonetheless, Nalcor took the liberty of submitting a table of concerns expressed by the Innu of
Pakua Shipi and proposed responses. According to the proponent, all the concerns expressed by
Pakua Shipi would be resolved, except one, deemed not relevant or outside its mandate.
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But while the proponent deemed that the concern that language barriers would prevent
community members from benefitting from the employment opportunities created by the project
was justified, Nalcor did not propose any solution: Supplement, Table 7-5, p. 7-18.

(2) Comparison with the study of the same community for
the Romaine Hydroelectric Complex Project

It is useful to compare the superficial exercise conducted by Nalcor at the last minute to the study
of the same community submitted by Hydro-Quebec for the environmental assessment of the
Romaine Hydroelectric Complex Project several months before the public hearings.

For a community 350 km from the mouth of the Romaine River and for which its research
concluded that there was no use of the territory in question, Hydro-Québec nonetheless:

e Conducted six group interviews with 35 members of the community;

e Conducted a survey by questionnaire with 72 members;

e Established a joint committee composed of representatives appointed by Hydro-Québec and
the Pakua Shipi band council to validate the interview checklists and the survey;

e Hired a person from the community as a local coordinator;

e Organized three information workshops in Pakua Shipi dealing with the main characteristics of
the project, jobs on the complex work sites, as well as the impacts and mitigation measures
related to terrestrial wildlife and fish (including increased mercury levels in the flesh of fish in
the planned reservoirs), vegetation and wildlife habitats.™

Even though the conclusion was that the Innu of Pakua Shipi do not use the area affected by the
project,'? Hydro-Québec nonetheless signed with this community (jointly with Unamen Shipu) a
project Impacts and Benefits Agreement that provided in particular for “significant funding in
support of economic and social development initiatives and training programs.”*?

Complexe de la Romaine — Complément de I’étude d’impact sur I’environnement Information complémentaire relative
a la communauté de Pakua-shipi, April 2008, pp. 1, 3, 29, on-line:
<http://www.ceaa.gc.ca/050/documents/27311/27311E.pdf>

2 1dem., p. 31.

13 Joint Review Panel, Romaine River Hydroelectric Complex Development Project: Investigation and Public Hearing
Report, February 2009, p. 37, on-line: <http://www.ceaa.gc.ca/050/documents/34664/34664E.pdf>
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D. The inadequate collection of data concerning Ekuanitshit
1. No field work

Nalcor never sent staff to the community of Ekuanitshit to conduct a study on the contemporary
and historical use of the project territory by the community. To date, its presence in the community
has been limited to two information sessions given by individuals who were not experts in biology,
anthropology or other relevant fields. In fact, no experts were consulted who could substantiate that
the information contained in the proponent’s study accurately reflects the traditional knowledge of
the community on the contemporary and historical use of the site affected by the project.

Nalcor announced its “2010 Consultation Program” in its preliminary Response to IR JRP.151.
According to Nalcor, the 2010 Program would correct the deficiencies in its consultation efforts
which have already been pointed out by the Joint Review Panel. Nalcor also took advantage of the
opportunity to emphasize two new elements of its program: “conducting community
interviews” and “collecting current land and resource use information.”**

With the exception of a visit organized in the context of the oral presentation of the Plain
Language Summary of the Environmental Impact Statement, no Nalcor consultant or employee
visited the community during the 2010 Consultation Program.

However, in preparation for the visit for the purposes of the presentation, legal counsel for
Ekuanitshit had proposed that the experts of the two parties meet to discuss any data in Nalcor’s
possession.*® Nalcor did not accept this invitation.

Nalcor emphasized the steps that it claimed to be taking to visit the community this summer,*® but it
would appear that even by mid-September, the proponent no longer had any genuine interest in
proceeding with the consultation. Nonetheless, Nalcor had chosen the worst possible time to
engage the community and conduct its information-gathering on land and resource use,
since many Innu leave the community during the summer period."’

¥ Nalcor, IR# JRP.151, Aboriginal Consultation and Traditional Land and Resource Use, p. 4.

15| etter from David Schulze to Todd Burlingame dated August 17, 2010.

16 See Nalcor’s letter to Chief Jean-Charles Piétacho dated June 4, July 28, July 16 and August 2, 2010.
7 etter from David Schulze to Todd Burlingame dated August 17, 2010.
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2. An approach that is inadequate to ensure a genuine understanding

of the interests and concerns of the Innu of Ekuanitshit

Rather than engaging the community directly, Nalcor chose to rely entirely on secondary sources
to compile the profile of Ekuanitshit in the Consultation Assessment Report.

In fact, the corporation relied mainly on the documents produced by Hydro-Québec in the context
of the environmental assessment of the Romaine Hydroelectric Complex Project and to a lesser
extent on the documentation produced by the Innu of Ekuanitshit and submitted to the Joint
Review Panel of the same project.

This choice of documentation is somewhat misleading, for the following reasons.

First of all, the Romaine Hydroelectric Complex Project is a separate project that is not linked in
any way to the Lower Churchill Hydroelectric Generation Project. The genuine concerns the Innu
of Ekuanitshit had about the Romaine Hydroelectric Complex Project are different from their
concerns about the Lower Churchill Hydroelectric Generation Project. For example, one of the
main concerns with the Romaine Hydroelectric Complex Project related to the opening up of the
territory by roads, but in the case of the project under study, the Trans Labrador Highway already
exists in the vicinity. For this project, the Innu are more concerned about the project’s potential
negative effects on game.

On numerous occasions during the negotiations with Nalcor with the goal of drafting a
consultation agreement, the Innu of Ekuanitshit proposed adopting a consultation approach
similar to that taken by Hydro-Québec in the context of the Romaine Hydroelectric Complex
Project. Although Nalcor recognized the usefulness of this approach, the corporation preferred
not to adopt this approach.*®

It is therefore somewhat surprising to note that, in order to meet its own obligations, Nalcor has
included in its report on Ekuanitshit the data collected using this consultation model. In fact,
the section on the Innu of Ekuanitshit produced by Nalcor is based almost exclusively on the
documents prepared by Hydro-Québec.

Apart from these documents, Nalcor relied on the reports of two anthropologists, from Statistics
Canada and Indian and Northern Affairs Canada, to learn about the reality of the Innu of
Ekuanitshit. Furthermore, Nalcor misrepresented the content of the above-mentioned
anthropological reports, a subject that we will discuss in greater detail later.

'8 E-mails from Mary Hatherly to David Schulze dated April 15 and May 30, 2010.



CIMFP Exhibit P-00319 Page 21

Comments of the Innu of Ekuanitshit
DIONNE on the Consultation Assessment Report

SCHULZE Page 19

Although we do not question the importance of consulting these secondary sources, the study of
these documents can in no way replace the direct contact that the corporation could have had with
the community. To date, Nalcor has not given evidence of any serious intent to meet with the
members of the community of Ekuanitshit.

3. The table of concerns is misleading and is not the result of a
consultation process

Nalcor’s table entitled “Ekuanitshit: Issues of Concern and Proposed Actions” claims to represent
the community’s concerns regarding the Lower Churchill Hydroelectric Generation Project:
Table 10-6. This table is not the result of consultations with the community and relies on dubious
sources.

Most of the documents cited come from environmental studies conducted in the context of
Hydro-Québec’s Romaine Hydroelectric Complex Project.

As we have already pointed out, simply reading these documents cannot be considered consultation
since:

o They dealt with a different project, located in a different area of the community’s territory
quite far from the area affected by the Lower Churchill Hydroelectric Generation Project;
and

o They were drafted after a long and complex consultation process between the proponent and

the Innu of Ekuanitshit, detailed above.

In addition, in several places, Nalcor refers to the meetings held between the community’s political
team and the company as sources of its “understanding” of the concerns of Ekuanitshit.'® However,
these meetings were undertaken following an explicit agreement which stipulated that these
meetings did not constitute consultation.

In fact, these meetings were initiated with the goal of arriving at an agreement that would permit the
holding of a consultation process. In citing these meetings as evidence of its understanding of the
community’s concerns, Nalcor has perverted the community’s efforts to establish a relationship of
confidence and respect with the company and has turned the community against it.

%' 0n pp. 10-15, 10-17, 10-20, 10-21, 10-23 to 10-25 and 10-27.
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Nalcor also cited in its table the submissions of the Innu of Ekuanitshit to the Public Utilities Board
of Newfoundland and Labrador (PUB).? The PUB had received a request from Nalcor to draw up
a water management agreement between it and the Churchill Falls Labrador Corporation.

The Innu of Ekuanitshit intervened because the community had concerns about the nature of this
agreement and its potential effects on their interests in Labrador. As is attested by the PUB records
summarizing this process,”* Nalcor opposed the intervention of the Innu of Ekuanitshit and refused
to recognize their right to intervene in this process. However, the PUB granted the Innu of
Ekuanitshit intervenor status.

Even though Nalcor sought to prevent the participation of Ekuanitshit in the process before the
PUB, it now cites the documents resulting from this process as an aspect of its consultation with the
community.

It should be pointed out that during the process before the PUB, Nalcor admitted that the Innu of
Ekuanitshit “have asserted a potentially credible claim of an Aboriginal interest in relation to land
and resource usage” in the area affected by the project.?

It would appear that Nalcor now no longer holds this view. However, this change in position has
not prevented it from presenting the debate before the PUB as a “consultation,” despite the fact that
the proponent never held any discussions with a single member of the community during this
process.

E. The historical and contemporary activities of the Innu of Ekuanitshit
1. Omission of the historical evidence

The study entitled Occupation et I’utilisation du territoire par les Montagnais de Mingan written by
Robert Comtois in 1983 contains clear evidence concerning the historical activities of the Innu of
Ekuanitshit in the area affected by the project. This study was prepared for the purposes of
negotiation between the Attikamek-Montagnais Council, a group composed of three Atikamekw
bands, and most of the Montagnais bands (Innu), including the Innu of Ekuanitshit, and the
Government of Canada.

20 On pp. 10-15, 10-16, 10-18 to 10-23, 10-25 and 10-27

2! Available on line at the PUB website: <http://n225h099.pub.nf.ca/applications/Nalcor2009Water/index.htm>.

22 Nalcor, “Written Submissions on Behalf of Nalcor Energy,” February 19, 2010, on-line:
<http://n225n099.pub.nf.ca/applications/Nalcor2009Water/files/submissions/Nalcor-FinalSubmission-Feb-19-10.pdf>.
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In his study, Comtois describes the traditional territory of the Innu of Ekuanitshit as including
Winokapau Lake,”® which is part of the Churchill River and is clearly located in the area affected
by the project. He also describes how the Innu of Ekuanitshit travelled to Melville Lake and to
Winokapau Lake to trade after the fall hunt.?* These expeditions included trips to “Tsheshatshit.”?

Comtois drew more than a dozen maps showing the various aspects of the occupation of the
territory by the Innu of Ekuanitshit. Several of these maps, including the one that we have attached,
demonstrate that the Innu of Ekuanitshit travelled from the coast as far as Winokapau Lake, on the
Churchill River. From there, they followed the Churchill River toward the North West River.

However, this route via Winokapau Lake is not shown on Nalcor’s map illustrating historical and
contemporary use by the Innu of Ekuanitshit, despite the fact that this map is based on Comtois’
report: Table 10-4. The comparison between Nalcor’s map and Comtois’ map, attached to this
document, is striking: the evidence of the historical occupation of the project area by Ekuanitshit
was deleted from the proponent’s map.

In addition, Comtois describes this route of the Innu of Ekuanitshit in these terms:

[Translation] In the case of TSHEHATSIU ITISTAN [the Innu word for the route
to Winokapau Lake], UINAUKAPAU [Winokapau] is the major lake of the area
in which it is located. Also, apart from the various destinations that it makes
accessible along its length for the harvesting of resources, TSHEHATSHIHT
(North West River) constitutes the other end of this route. However, the groups
often stop at EKUANITSHIT MINISTUK, one of the first two main islands
located downstream of the falls called *“Muskrat Falls”, on the Hamilton River.
Hence, this is the name that the TSHEHATSIU INNUAT gave to this island, which
became a main camping site of the EKUANTSHIU INNUAT during their visits to
Goose Bay [emphasis added].?

The map that we have attached to our submission and Comtois’ description of the route demonstrate
the historical use by the Innu of Ekuanitshit of the area affected by the project. The historical use is
so significant that the Innu of Sheshatshiu gave the name “Ekuanatshiu Ministuk™ to one of the
islands of Muskrat Falls.

2 Robert Comtois, Occupation et utilisation du territoire par les Montagnais de Mingan (Attikamek-Montagnais
Council, 1983), p. 44.

* Ibid., p. 120.

% |bid., p. 124.

% Ibid., p. 53.
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Despite this, Nalcor claims that it found no evidence of the historical activities in the area.?’
Moreover, Nalcor wrote: “Like the locations and routes for the historical period, the contemporary
locations do not reveal sites or courses in the Winokapau Lake area. In fact, the routes do not go
beyond the head of the Natashquan River”: p. 10-11. However, the paragraph from the Comtois
report cited above contradicts this claim.

We fail to understand why Nalcor chose not to mention these aspects of the Comtolis report.
Nonetheless, there is a solution to these deficiencies: Nalcor can initiate discussions with the
community in order to understand its historical and contemporary activities.

Furthermore, we note that the Government of Newfoundland and Labrador, in its submissions to
the Joint Review Panel dealing with the Romaine Hydroelectric Complex Project, made the
following comments:

The potential for flooding to affect potential archaeological sites should also be
detailed. Romaine River was a well documented Innu travel route into the
interior of Labrador. It was also used to get to the north coast of Labrador — these
are well known Innu land use facts.”®

The Innu of Ekuanitshit obviously agree with this statement by the Government of Newfoundland
and Labrador.

Finally, the Government of Newfoundland and Labrador has published all the documentation
collected during the arbitration of the Labrador border. This documentation includes the
following statement made in 1921 by the manager of the Hudson Bay Company trading post at
North West River:

Mingan and Seven Island Indians’ hunting grounds extend from Mingan and Seven Islands
respectively to Lake Michikamau and the Grand or Hamilton River [now the Churchill
River]. Over these hunting grounds they claim their fathers and forefathers have always
hunted and trapped.?®

?" Nalcor, IR# JRP.151 “Aboriginal Consultation and Traditional Land and Resource Use,” p. 8

%8 Government of Newfoundland and Labrador, “Submission to the Joint Review Panel assessing the Romaine Complex
Hydroelectric Project” (November 27, 2008).

% Voluntary Statement of ERNEST F. EWING, of North West River, Lake Melville”, 22 July 1921, in Privy Council,
In The Matter Of The Boundary Between The Dominion Of Canada And The Colony Of Newfoundland On The
Labrador Coast, p. 3737, on-line: < http://www.heritage.nf.ca/law/lab8/labvol8_3736.html>.
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2. Contemporary activities

The Supplement refers to a caribou hunting expedition to Cache River organized in February 2010
in which 150 members of the Innu Strategic Alliance participated, including Ekuanitshit. However,
the proponent describes this expedition as an exceptional event, organized for political purposes
and not indicating a contemporary occupation: p. 10-11.

However, the documents published by the Government of Newfoundland and Labrador in fact
confirm sustained contemporary occupation, motivated by hunting, in a region overlapping with or
adjoining the project area.

In a report on the Trans Labrador Highway, the consultants hired by the province explain that, since
the opening of the highway and over its entire route, “Innu from Sept-lles/Maliotenam, Betsiamites,
and the Quebec Cote-Nord use the TLH to harvest caribou, porcupine, beaver, ptarmigan and other
species that may be encountered opportunistically in the vicinity of the road.”*

Curiously, while Nalcor describes caribou hunting as an exceptional event in 2010, the same year,
the Minister of the Environment and Conservation was so concerned by their hunting activities that
he wrote to the Innu chiefs of Quebec to offer “to sit down and discuss conservation issues related
to the caribou.”™

V. The path to genuine collaboration
A. Willingness to acknowledge the facts

Despite the unfortunate context described below, the Innu of Ekuanitshit remain willing to
cooperate with Nalcor so that it can meet the requirements of the Guidelines and submit an
Environmental Impact Statement that is considered sufficient.

In response to a request made by Nalcor on July 16, 2010, the Innu of Ekuanitshit received
representatives of the proponent in the community on September 13 for a presentation on the

30 peter Armitage and Marianne Stopp, “Labrador Innu Land Use in Relation to the Proposed Trans Labrador
Highway, Cartwright Junction to Happy Valley-Goose Bay, and Assessment of Highway Effects on Innu Land Use,”
submitted by Innu Environmental Limited Partnership to Department of Works, Services and Transportation,

29 January 2003, p. 62, on-line:

<http://www. envgov.nl.ca/env/env_assessmment/projects/Y2004/1012/innulandusereport.pdf>

%! Statement by Don Burrage, Deputy Minister of Justice, Minutes of Social Services Committee, April 27, 2010,
on-line: <http://www.assembly.nl.ca/business/committees/ga46session3/2010-04-27%20%28SSC-Justice%29.htm>
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project to the elected leaders in a private meeting and to the members during a community
assembly.

Nalcor’s representatives told the elected leaders on September 13 that, even though the meeting
was only for the purposes of providing information, they hoped to initiate a process that would
make it possible to prepare studies on the actual occupation and use of the project area.

Also, the representatives of the Innu of Ekuanitshit have learned informally about the approach
adopted with the Innu of Pakua Shipi once the consultation agreement was signed based on
Nalcor’s proposal. In fact, the budget provided by the proponent was allocated to local personnel,
who gathered the data and forwarded the information, while Nalcor prepared the report. It
appears from the “Land and Resource Use Interviews Report—Pakua Shipi” that Nalcor
employees or consultants also participated in the interviews.

The report on Pakua Shipi submitted in the Supplemental Information also reveals that the
proponent did not adhere to the proposed four-month timetable, since the agreement was signed on
April 26, 2010, and as of September, part of the work had not yet been completed.

Nalcor’s willingness to assume the cost of the interviews and of preparing the resulting report
represents a change in the approach proposed in its “Draft—Community Engagement
Agreement,” since the budget offered to the communities is augmented by the value of the time
that Nalcor’s employees and consultants devoted to it.

Having said that, the Innu of Ekuanitshit could not entrust Nalcor’s employees with the
responsibility for compiling the information provided by community members or for conducting
the analysis for the purposes of identifying traditional knowledge or contemporary occupation, as
stipulated in the proposed agreement. Since the proponent had adopted the position that there is no
occupation—even before having completed its own study—it was not possible to create the required
climate of confidence.

B. The proposal of the Innu of Ekuanitshit

As stated in the Panel’s terms of reference, “should deficiencies be identified as a result of the
review of the EIS [...] clarification, explanation or additional technical analyses may be required
from the proponent by the Panel”: Agreement Concerning the Establishment of a Joint Review
Panel, Schedule I, Part 111, Step 6.

However, the Supplement to IR JRP.151 did not correct the deficiencies, since the requirements
of the Guidelines concerning the Innu of Ekuanitshit were not met.
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Nonetheless, the community remains open to finding a solution and formally requests that the
Panel exercise the authority granted in its terms of reference (Part 111, Step 6) to call “meetings
required for the clarification of additional and/or technical information.”

Concretely, the Innu of Ekuanitshit propose the following solution: the parties could agree on the
mandate of an outside expert who would prepare the report required by the Guidelines. Such an
expert could, as stipulated in the agreement proposed by Nalcor, be assisted by a local coordinator
to gather data and transmit information. The cost of this proposal would be essentially the same as
for the agreement with Pakua Shipi, since the work of the outside expert would replace the tasks
that Nalcor’s consultants or employees would have performed.

V. Conclusion: Nalcor’s failure to respect the context of the assessment
A. The applicable rules

The primary purpose of the Canadian Environmental Assessment Act (the CEA Act) is “to ensure
that projects are considered in a careful and precautionary manner ...in order to ensure that such
projects do not cause significant adverse environmental effects”: paragraph 4(1)(a).

The environmental effects of a project include any effect of any change that the project may cause
in the environment on “the current use of lands and resources for traditional purposes by aboriginal
persons”: subsection 2(1).

To this end, the federal and provincial governments decided that “the EIS shall demonstrate the
proponent’s understanding of the interests, values, concerns, contemporary and historic activities,
Aboriginal traditional knowledge and important issues facing Aboriginal groups,” including
Ekuanitshit, “and indicate how these will be considered in planning and carrying out the project.”:
Guidelines, section 4.8.

Indeed, with respect to the Environmental Impact Statement prepared by the proponent: “the purpose
of the EIS is to identify [...] the environment that will be affected, the important environmental
effects associated with the project, measures that are required to mitigate against any adverse
effects and the significance of residual environmental effects”: Preface.

The hearings will be mainly “information assessment meetings,” i.e. meetings to assess the
information available “at the time of distribution of the EIS” and “request interested parties to
submit written comments on the EIS.”: Procedures for an Assessment, section 4.11.1.
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The terms of reference of the Joint Review Panel provide that it is only “once the Panel is
satisfied that all the relevant information is available, [that] it will make a determination on the
sufficiency of the EIS for the purpose of proceeding to public hearings”: Step 6. This is the
information required by the federal and provincial governments in the Guidelines which must be
presumed to be relevant to the assessment of the project.

A deficient EIS cannot, by definition, be considered sufficient or be the subject of hearings, since
neither the public nor the Panel would have the “information required” for an assessment of the
project.

B. Nalcor’s conduct

Nalcor is an agent of the Government of Newfoundland and Labrador, which has long adopted
the position that, with respect to this project, it will deal only with the Innu whose reserves are
located in Labrador.

Consequently, since 2000, the proponent has consulted the organization Innu Nation, which
includes the two Innu communities in Labrador, Sheshatshiu and Natuashish. However, the
proponent states in its EIS that the community of Natuashish would not even be affected by the
project.

Nalcor did not offer to consult any of the Innu communities whose reserves are located in Quebec
before May 2008, i.e. only a few weeks before the issuing of the Guidelines which forced it to
consult them.

Nalcor sought the approval of these same communities for a new proposed consultation agreement
intended to be completed in only a few months, once the proponent and the province had signed a
project Impacts and Benefits Agreement with Innu Nation in February 2010 (Tshash Petapen).

However, the Innu of Ekuanitshit already had the experience of the environmental assessment
of another major project proposed on their territory: the Romaine River Hydroelectric Complex
Project proposed by Hydro-Québec in 2008.

What Nalcor proposed was in no way comparable to the level of commitment, professionalism
and expediency demonstrated by Hydro-Québec when this other Crown corporation was required
to submit an environmental impact statement to a joint review panel for a hydroelectric project of
similar scope.
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More specifically, the studies for the Romaine Hydroelectric Complex Project were the result of
individual interviews and surveys conducted over periods of several months, using checklists
drafted in advance by a joint working group, the results of which were subsequently validated by
workshops and even by helicopter overflights. The study of traditional ecological knowledge was
conducted under contract with Hydro-Québec, but according to an agreed-upon work plan and by
an expert chosen jointly.

For the project under study, Nalcor proposed instead to the Innu of Ekuanitshit to fulfil its
obligations for the preparation of a study according to the requirements of the Guidelines by giving
them $87,500 to conduct the study themselves within a four-month period.

The unilateral approach adopted by the proponent particularly contradicted the Canadian
Environmental Assessment Agency’s guidelines on Aboriginal traditional knowledge, which
advocate a collaborative approach, initiated as soon as possible at the beginning of the process and
making allowance for “unforeseen delays and [...] ongoing and extensive communications with
communities.”

The Innu of Ekuanitshit rejected the agreement offered by Nalcor because they considered the
budget and the timetable unrealistic. A few weeks later, Nalcor announced that it had, in any
event, already concluded that there was no evidence of their historical or contemporary use of the
project territory.

The community of Pakua Shipi signed a similar agreement, which did not prevent Nalcor from
also denying their use of the territory. Only 11 interviews in two weeks at Pakua Shipi forced
Nalcor to admit having nonetheless identified a contemporary use of the lands and resources in the
vicinity of the project.

However, at the end of the period stipulated in the agreement, this consultation of the Innu of Pakua
Shipi remained incomplete: the data on the use of lands and resources had not been validated and
the responses to the concerns and the proposed mitigation measures had not been presented.

C. The hearings cannot be held

It is not the Innu of Ekuanitshit who prevented the proponent from completing its Environmental
Impact Statement, since the record shows that the only consultation agreement offered was not
serious. When such an agreement was accepted by Pakua Shipi, it could not be completed on time
or within the allotted budget.
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In addition, even when the results of the research at Pakua Shipi contradicted the proponent’s
preconceived ideas and indicated occupation by the Innu of the territory in the vicinity of the
project, Nalcor chose to submit its Supplemental Information and to declare all the issues resolved
before having validated the results with the community.

Everything indicates that, following the signing of its Impacts and Benefits Agreement in February
2010 with Innu Nation and the province, the proponent was no longer interested in consulting any
other Aboriginal party.

Nalcor has therefore not demonstrated through its Environmental Impact Statement “the
proponent’s understanding of the interests, values, concerns, contemporary and historic activities,
Aboriginal traditional knowledge and important issues facing” the Innu of Ekuanitshit, nor has it
indicated “how these will be considered in planning and carrying out the project.” : Guidelines,
section 4.8.

Without such a statement, “all the relevant information” is not available and the Environmental
Impact Statement cannot be considered sufficient by the Panel “for the purpose of proceeding to
public hearings”: Terms of Reference, Part 111, Step 6.
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I. Introduction

This brief is a complementary document to the documents already submitted to the Joint Review
Panel and the Canadian Environmental Assessment Agency (the Agency) by the Innu of
Ekuanitshit for this file and submitted to the registry.

The main positions adopted up to now are as follows:

. The environmental impact statement (EIS) cannot be deemed admissible until the
consultation of the Innu of Ekuanitshit, required from the proponent under the Guidelines
has been completed’.

. Moreover, given the absence of a study on the direct and indirect effects on the lac
Joseph herd, the EIS does not comply with the Guidelines regarding large mammals in
general, caribou specifically, as well as the cumulative environmental effects?.

. The Ekuanitshit Innu Council has neither the technical resources nor the financial means
required to provide the Review Panel with a study on the use, by the Innu, of the land and
resources affected by the project, and the potential negative impacts of the project on
these activities®.

. Rather, it is the proponent’s duty, pursuant to Section 4.8 of the Guidelines, to
demonstrate its understanding of the interests, values, concerns, contemporary and
historic activities, Aboriginal traditional knowledge and important issues of the Innu of
Ekuanitshit and “show how these aspects will be taken into account when planning and
carrying out the project*.”

. The absence of a study from the Innu of Ekuanitshit stems from the inadequate means
offered by the proponent to complete it, said offer following its statement to the effect
that, in any case, there was no indicator of their historic or contemporary use on the
project’s land area®.

. On another matter, the true scope of the project is not the one specified by the proponent,
because, in reality, the project is now formed of the Muskrat Falls generating facility and

'CEAR 07-05-26178, document 413.
2 Document 290.

% Documents 273, 332, 542.

* Documents 290, 560.

® Document 517.
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Labrador-Island transmission link, upon which the generating facility will depend
entirely.

. As such, the ongoing assessment contravenes section 15 of the Canadian Environmental
Assessment Act (the Act), which requires the assessment of any operation forming a
project related to a physical work if the project is “likely to be carried out in relation to
that physical work®.”

I1. The interest of the Innu of Ekuanitshit in the project

The interest of the Innu of Ekuanitshit in this project has not been established because the
Environmental Impact Statement (EIS) Guidelines that were set out by both the federal and
provincial governments require the proponent to take the interests, values and concerns of the
community into account, as well as the contemporary and historic activities of its members.

Nonetheless, it is important to recall certain undeniable facts regarding the occupation, by the
Innu of Ekuanitshit, of the land targeted by the project.

. The proponent’s searches on historical and archaeological resources brought to light an
intense use of the region by the Innu of Mingan in the 19th century’.

. Hydro-Québec recognized, during another environmental assessment, that the “land used
by the Innu of Ekuanitshit in the 20th century...in depth, ...went all the way to the
Churchill River in Labrador®.”

. This use in the 20th century has been documented in the autobiography of Mathieu
Mestokosho—an Innu of Ekuanitshit who was born close to 1885 and who passed away
in 1980—which details how, for the biggest part of his life, he and a great many other
members of the community would leave in August and go towards the lands of Labrador
up to Northwest-River, coming back to Mingan only at the end of spring”®.

o In 1979, the Government of Canada accepted the occupation and use of the land in
Labrador, as claimed by the Innu of Ekuanitshit, as a basis for negotiations to come to an
agreement, when it accepted to negotiate with the Atikamekw and Montagnais Council.

® Documents 560, 688.

"Cultural Heritage Resources, Report 4, Historic Resources Overview Assessment 1998-2000, Volume 1, p. 27.

® Hydro-Québec, Romaine Complex; Environmental Impact Assessment (December 2006), vol. 6, p. 38-8. (French
only)

® See Appendix B for excerpts from: Serge Bouchard, Caribou Hunter: A Song of a Vanished Innu Life (Vancouver,
Greystone Books, 2006).
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(In 1994, the AMC ceased its operations, and the Mamu Pakatatau Mamit Assembly took
over the file on behalf of the communities of the lower North Shore, including the
Ekuanitshit.)

. Since 2000, the Government of Newfoundland and Labrador, who has refused to
negotiate the comprehensive claims of the “Innu from Quebec”—under the pretext that it
must first settle the situation with Innu Nation**—has stated that the Innu from Quebec
were or must be involved in the conservation efforts for the caribou™ and more
specifically in its woodland caribou recovery strategy*.

. Since 2009, the continuation of caribou hunting activities in Labrador by the Innu of
Ekuanitshit has been funded by the Innu Aitun Fund, created by the Inuit Impact and
Benefit Agreement reached with Hydro-Québec, within the framework of the Romaine
River Complex®.

During the public hearing, members of the community, both elders and elected officials, testified
on their contemporary and traditional occupation of the land targeted by the project.

I11. The “consultation” of the Innu of Ekuanitshit required from the proponent

A. The proponent’s legal obligation

The proponent is the one who is required to show in the EIS that it has studied the important
issues of the Innu of Ekuanitshit, among other Aboriginal communities.

Such an exercise requires, on the one hand, the study of the contemporary occupation and
traditional uses of the land and, on the other hand, an exchange between the proponent and the
Innu, with a view to establishing the expected impacts of the project. This process has been
described as a “consultation” in Section 4.8 of the Guidelines.

10 «“Ministerial Statement - Coastal link road”, April 29, 1999, www.releases.gov.nl.ca/releases/1999/wst/0429n03.htm
(“Our priority has been, and will continue to be, land claims settlement with resident Aboriginal groups in the
province, namely the Labrador Innu Nation and the Labrador Inuit Association”).

11 «Statement issued by Ed Byrne, Minister of Natural Resources”, April 10, 2006,
http://www.releases.gov.nl.ca/releases/2006/nr/0410n02.htm

2Newfoundland and Labrador Department of Environment and Conservation, Recovery strategy for three woodland
caribou herds (Rangifer tarandus caribou; boreal population) in Labrador (2004), table 1; “Newfoundland and
Labrador Government Calls on Quebec Innu to Respect Conservation Principles”, February 21, 2010,
http://www.releases.gov.nl.ca/releases/2010/nr/0221n01.htm

3 Appendix B to the brief: Société Ishpitenitamun, “Gestion du Fonds Innu Aitun : ERA Ekuanitshit, Comité Innu
Aitun Ekuanitshit”, July 8, 2010.
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B. The offer for consultation made by the proponent was clearly inadequate

The Innu of Ekuanitshit refused the proponent’s offer to sponsor an underfunded, hastily made
assessment. They were able to ascertain the offer’s inadequacy because of their previous
experience with a similar project and proponent: the Romaine Complex proposed by Hydro-
Québec.

As specified in greater detail in another proposal, the EIS submitted by Hydro-Québec for the
Romaine project included several assessments on the occupation and use of the land by the Innu
of Ekuanitshit. These assessments had been prepared by consultants hired by Hydro-Québec, but
whose mandate had received the approval of the community and whose work benefited from its
contribution®*. In addition, other assessments had also been made by Hydro-Québec to report on
the impacts of the project on said occupation of the land by the Innu, which represented a
separate endeavour from the community assessments.

For this project, the proponent alleges that it has fulfilled its obligations to the Innu of
Ekuanitshit by offering the Council an amount of $87,500, with which the community was going
to conduct by itself an assessment within a timeframe of four months™.

Moreover, the assessment was to cover all the aspects specified in Section 4.8 of the Guidelines,
i.e., not only “the interests, values, concerns, contemporary and historic activities, Aboriginal
traditional knowledge and important issues” for them, but also “show how these aspects will be
taken into account when planning and carrying out the project”

However, the proponent was forced to admit, in March of 2011, that Innu Nation had received
for its part, approximately $12 million for the assessments of the project and its impacts on
Sheshatshiu and Natuashish'®. The funding for the consultation process for these two
communities goes back to 1998, even before the project had been defined'’, and the assessments
continued until at least July 2010*®.

 Document 517, “Comments of the Innu of Ekuanitshit on the Consultation Assessment Report submitted as
Additional document for Information Request No. 151", October 25, 2010.

15 Response to Information Request No. CEC.151, Attachment 1, “Community Consultation Agreement Template”,
May 2010.

16 «Court begins hearing arguments into Aboriginal objection to Lower Churchill”, Canadian Press, March 16, 2011,
http://www.thestar.com/news/canada/article/954723--court-begins-hearing-arguments-into-Aboriginal-objection-to-
lower-churchill

"EIA, 88.3.15

8 Additional document for Information Request No. CEC.151, pp. 3-14, 3-17, 3-32, 3-35 to 3-37.


dmichielsen
Highlight


CIMFP Exhibit P-01351 Page 7

Brief of the Innu of Ekuanitshit

DIONNE submitted to the Joint Review Panel
SCHULZE during the public hearings
April 2011

! Page 5

While the proponent is free to make different offers to different Aboriginal communities in
accordance with its evaluation of their needs, the disproportion between the $12 million over
12 years granted to Innu Nation and the $87,500 over four months granted to the Innu of
Ekuanitshit is so great that they have a right to question the proponent’s good faith™®.

C. The role of the Innu of Ekuanitshit

The obligation to prepare the assessments required under the Guidelines is first and foremost the
responsibility of the proponent and, to this end, it must offer Aboriginal communities the
appropriate means to achieve this objective.

An Aboriginal community like the Ekuanitshit is not obligated to agree to an inadequate impact
assessment by accepting any and all consultation processes that the proponent is willing to offer
it. That is why the Innu declined the offer that the proponent made to them.

When the Panel Review decided to go ahead with the public hearings in spite of the
shortcomings in the EIS raised by several Aboriginal communities, including the Innu of
Ekuanitshit, it presumed that the deficiencies of the EIS could be rectified by the communities
themselves through their own submissions®.

However, the Ekuanitshit Innu Council has neither the technical resources nor the financial
means required to offset the absence of an assessment on them by the proponent. Chief Jean-
Charles Piétacho addressed this topic during the hearings.

The last scientific assessment on the occupation of the land in question goes back to 1983, when
the report entitled “Occupation et utilisation du territoire par les Montagnais de Mingan” was
prepared by Robert Comtois for the Atikamekw and Montagnais Council?.

Moreover, the Innu of Ekuanitshit were forced to concentrate their efforts on the land claimed in
Quebec following the refusal of the Government of Newfoundland to negotiate with them on
their claims for Labrador, which explains the absence of other assessments.

Lastly, the description itself of the use of the land would only constitute the first part of the
assessment required by the Guidelines regarding the Innu of Ekuanitshit, as the project’s impacts
on them still have to be ascertained. The assessment of the pros and cons of the project for the
community (required by Part 4.5.1 of the Guidelines) requires scientific and technical expertise

19 Response to Information Request No. CEC.151, p. 6.

20 \We are referring to the letters of the Panel Review to Chief Jean-Charles Piétacho dated December 3, 2010 and
February 11, 2011

21 See Appendix A in this brief.
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in civil engineering, hydrology or biology, which the personnel of the Ekuanitshit Innu Council
themselves do not have, and which they do not have the financial means to hire.

IV. The Review Panel is not addressing the true scope of the project

A The problem

The scope of the project, as defined in the assessment submitted to the Review Panel, is not in
compliance with section 15 of the Act, which requires that the scope include the entire project.

The proponent did not include the Labrador-Island transmission link in the project’s description.
Rather, it is limited to the “Lower Churchill Hydroelectric Generation Project”. The proponent
submitted the description of a “Labrador-Island Transmission Link” project separately on
January 29, 2009.

However, when considered as a whole, the project before the Review Panel includes the
Labrador-Island Transmission Link, that the proponent has defined as being a separate project.
However, splitting up the transmission link from the power plants is illegal, for the reasons
defined below.

B. The requirements of the Canadian Environmental Assessment Act

In a recent judgment, the Supreme Court of Canada explained how to establish the scoping of a
project, pursuant to section 15 of the Act:

[39]Regardless of the assessment track, the RA or Minister’s discretion to
scope a project and to scope the environmental assessment is outlined in s.
15. Section 15(1) grants the discretion to scope to either the Minister, in the
case of mediation or a review panel, or the RA. However, the exercise of this
discretion is limited by s. 15(3). Section 15(3) provides that an environmental
assessment of a physical work shall be conducted in respect of every
“construction, operation, modification, decommissioning, abandonment or
other undertaking” in relation to the project. Consistent with the view that the
“project as proposed by the proponent” is to apply in the absence of text or
context to the contrary, the scoping of the project performed by the RA or
Minister under s. 15(1) is subject to s. 15(3). In other words, the minimum
scope is the project as proposed by the proponent, and the RA or Minister has
the discretion to enlarge the scope when required by the facts and
circumstances of the project. The RA or Minister is also granted further
discretion by s. 15(2) to combine related proposed projects into a single
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project for the purposes of assessment. In sum, while the presumed scope of
the project to be assessed is the project as proposed by the proponent, under s.
15(2) or (3), the RA or Minister may enlarge the scope in the appropriate
circumstances.

[40]1t follows, then, that the scoping discretion under s. 15(2) and (3) acts as
an exception to the general proposition that the level of assessment is
determined solely based on the project as proposed by the proponent. The Act
assumes that the proponent will represent the entirety of the proposed project
in relation to a physical work. However, as noted by the government, a
proponent could engage in “project splitting” by representing part of a project
as the whole, or proposing several parts of a project as independent projects in
order to circumvent additional assessment obligations (see government
factum, at para. 73).[...]%

C. Splitting up of the project by the proponent

1. The history of the project demonstrates the relation between the
link and the generating facilities

In the EIS, the proponent mentioned that the “Lower Churchill” project had already undergone a
comprehensive environmental assessment in 1979-1980%. What it failed to mention was that in
the review done by the environmental assessment panel at the time, the transmission link from
Labrador to Newfoundland and the generating facilities at Gull Island and Muskrat Falls were
reviewed jointly, as part of one single project.

According to the Panel’s report, submitted in December of 1980, the project comprised the
following:

*2MiningWatch Canada v. Canada (Fisheries and Oceans), 2010 SCC 2, [2010] 1 S.C.R. 6
ZEIA, p. 1-17.
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1.1 Introduction

The Lower Churchill hydroelectric project consists in building generating
facilities_on the lower portion of the Churchill and high voltage transmission
lines linking Churchill Falls to St. John’s (Newfoundland), across the Strait of
Belle Isle®.

Moreover, the project had first been split up into two parts for the purposes of the assessment: a
generation project at Gull Island and a transmission link project from Labrador to
Newfoundland.

However, when the Lower Churchill Development Corporation decided to also build a
generating facility at Muskrat Falls, the government at that time decided to fuse both processes
together:

When the LCDC was created, the project was modified to include a
generating facility at Muskrat Falls. When a review for this was requested
under the Environmental Assessment and Review Process (EARP) at the
federal level, the Review Panels established previously were fused into one
single Review Panel, responsible for reviewing the comprehensive Lower
Churchill Hydroelectric Generation Project®.

If, under the Environmental Assessment and Review Process Guidelines Order, SOR/84-467, the
two generating facilities and the transmission link formed only one project, then there is no
reason for which the same project could be split up for the purposes of an assessment under the
Act.

Moreover, the 1980 decision to merge both processes, even a few years after they had begun,
should serve as precedent for this assessment and allow the Review Panel to assess both
components of what is in reality a single project.

2. The objectives of the provincial government show the relation
between the transmission link and the generating facilities

Newfoundland-and-Labrador’s Energy Plan, issued in 2007, describes the Lower Churchill
project as follows:

#Appendix F to the Brief: Lower Churchill Hydroelectric Generation Project, Environmental Assessment Panel
Report (Ottawa, Supply and Services Canada Department, 1980), p. 7.
2|d., p. 9.
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[...] Currently, about 85 per cent of our electricity capacity comes from clean,
stable and competitively priced hydro power. On the Island, however,
approximately 65 per cent of electricity capacity comes from hydro power,
while 35 per cent comes from thermal-fired generation that is subject to price
volatility and emits GHGs and other pollutants. In Labrador, most electricity
is hydroelectric, with the exception of a small amount of isolated diesel and
gas turbine generating capacity.

Both electrical systems in the province have adequate generation to meet the
demand of existing customers. This demand is forecast to grow at a
fairlysteady, moderate pace over the next several years. This would result in a
need for new sources of supply on the Island prior to 2015, and later in
Labrador. As a result, we plan to develop the Lower Churchill project, which
will include a transmission link between Labrador and the Island. This major
initiative is discussed in detail in the following section?®.

The primary goal of the project, according to the Government of Newfoundland and Labrador,
who is the only shareholder of the proponent, is to transmit the power generated in Labrador to
the Island. Since the start of this environmental assessment process, the Government has
therefore defined the project as two generating facilities and one transmission link between
Labrador and the Island.

3. Recent changes demonstrate the relation between the link and the
generating facilities

a) The provincial government’s decision in October of 2010

The description of the role of the Lower Churchill project in the provincial government’s energy
plan should be sufficient on its own to demonstrate that there is only one single project, rather
than two separate projects, as submitted by the proponent for assessment.

Furthermore, the changes to the project announced by the Government of Newfoundland and
Labrador in the fall of 2010 have removed all doubts on this subject.

On October 18, 2010, the Government of Newfoundland and Labrador made the following
statement:

% Government of Newfoundland and Labrador, Energy Plan: Focusing our energy (2007), pp. 31, 32
http://www.nr.gov.nl.ca/energyplan/energyreport.pdf
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Signalling the commencement of the long-awaited Lower Churchill River
hydroelectric development, the Government of Newfoundland and Labrador
today announced a partnership between Nalcor Energy and Emera Inc. This
arrangement complements the partnership already in place between Nalcor
and the Innu Nation. The Nalcor/Emera deal will result in the development of
Muskrat Falls, with power being transmitted from Labrador across the Strait
of Belle Isle for use on the Island of Newfoundland. Power will be available
for recall use for industrial development in Labrador. Nalcor will then
transmit surplus power from the Island to Nova Scotia Power, a subsidiary of
Emera, across the Cabot Strait into Lingan, Nova Scotia.

[...]

Newfoundland and Labrador Hydro, a subsidiary of Nalcor Energy, is
mandated to forecast electricity requirements in the province and bring
forward the least cost, long-term option for meeting these requirements. As a
result of growing provincial demand for electricity, Hydro evaluated
alternatives to develop new generation sources. Hydro assessed alternatives
and found the Muskrat Falls project with a transmission link to the Island to
be the least cost alternative. The Muskrat Falls option is also more
environmentally acceptable than maintaining an “isolated” island power
system, which would retain Holyrood in operation as a major source of
greenhouse gas emissions. Once the Muskrat Falls development is
operational, the energy price structure in the province will be stable and lower
cost for consumers over the long term and the province will avoid the
volatility associated with the price of oil®’.

First and foremost, let us note that the government emphasized the “commencement” of the
project, even though the proponent had submitted the description of the project to the relevant
authorities almost four year ago.

Second, the government underscored the fact that this project will have the effect of linking
Labrador with Newfoundland Island and provide the Island with a renewable source of power.

Third, the government has added a new aspect to the description of the project: a maritime
transmission link from the Island of Newfoundland to Nova Scotia.

" Government of Newfoundland and Labrador, “News Release: Lower Churchill Project to Become a Reality:;
Province Signs Partnership with Emera Inc. for Development of Muskrat Falls” (November 18, 2010), available
online at: http://www.gov.nl.ca/lowerchurchillproject/release.htm
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The agreement between the Government of Newfoundland and Labrador and the Government of
Nova Scotia signalled a change in the approach for the project. Since the signing of this
agreement, at the very least, the transmission link is “a project ...in relation to” the generating
facilities as per subsection 15(3) of the Act.

b) All power generated by the Muskrat Falls generating facility will
be transmitted by the link between Labrador and the Island

The proponent recently admitted that all the power generated by the Muskrat Falls facility will
be transmitted by the link from Labrador to the Island, i.e., after the proponent had changed its
approach to the implementation of the project.

In its EIS, the proponent had specified three export approaches for the power generated by his
project:

The proponent has three approaches to access export electricity markets:

e transmission services offered by transmission providers via the interconnection
with Churchill Falls, in accordance with open access transmission tariffs
(OATTS), including the services of Hydro-Québec TransEnergie, as well as the
development of upgraded interconnection capacity into the Quebec system.

e development of a HVdc transmission link from Labrador to the Island of
Newfoundland (the Labrador—Island Transmission Link).

e an extension of the Labrador—Island Transmission Link to the Maritime
Provinces.?

However, on May 11, 2010, the Régie de I’énergie du Québec®® rejected certain claims
submitted by the proponent against Hydro-Québec TransEnergie®* (HQT). The proponent
alleged that HQT had underestimated the transmission capacity of the Churchill Falls lines by
450 megawatts>', a capacity it wanted in order to export the power to be generated by a future
generating facility in lower Churchill. The capacity was deemed to be 1120 megawatts in winter
and 1339 megawatts in summer2.

%8 Information Request No. CEC.5 (July 3, 2009), p. 8.

*Newfoundland and Labrador Hydro v. Hydro-Québec, Régie de I’énergie, Ruling No. D-2010-053 (May 11, 2010)
* Hydro-Québec TransEnergie is the division of Hydro-Québec that is in charge of transmitting power in Quebec.
®! Décision de la Régie, supra note 16 at par. 33.

%|d. at par. 109.
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Nonetheless, the Régie de I’énergie supported HQT regarding its calculation of the capacity of
the Churchill Falls lines. According to the proponent, because the Muskrat Falls plant will have a
capacity of 824 megwatts®®, if HQT had correctly determined the capacity of the Churchill Falls
lines to be 670 megawatts in summer and 889 megawatts in winter, the proponent will need
another link to export his power.

This is why, a few months after the Régie de I’énergie had rendered its decision, the Government
of Newfoundland and Labrador announced its new transmission approach for the power
generated by the facilities: via the Labrador-Island transmission link and a maritime transmission
link from the Island of Newfoundland to Nova Scotia.

With this change of approach to the project, the proponent is showing that it no longer expects to
use the Churchill Falls lines to export the power generated by Muskrat Falls. In a letter it recently
sent to the Review Panel, the proponent specified that only the Gull Island power plant will use
the HQT transmission links.

As for the only generating facility that the proponent expects to build in the near future, access to
export markets for the power generated by Muskrat Falls will depend on the transmission links to
Newfoundland and a future underwater cable to Nova Scotia.

Muskrat Falls

Capital Cost: As per latest available cost estimate ($2.5 billion
2010%)

Schedule: In service in 2017 (construction start late 2011)

Debt/Equity: 59/41

Interest Rate: 7.3%

Revenue: Newfoundland and Labrador domestic market, Nova

Scotia, New Brunswick and New England markets
Weighted average market price shown in Figure 2

Market Access: via Labrador—Island Transmission Link, Maritime
Transmission Link, NSPI/Emera transmission system
and rights

Energy Sold: Average production from Muskrat Falls accounted for
(4.9 TWhiyr)*.

2EIA p. 1-8.

% Document 1148, Nalcor, letter to the Joint Review Panel dated April 1, 2011, pp. 4 to 5, available online at:
http://www.ceaa-acee.gc.ca/050/documents/49310/49310F.pdf
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The Labrador-Island transmission link is now the essential condition required to fulfill the power
plant project’s main goals: providing power to the province and exporting power to third parties.
As such, the transmission link is therefore “a project ...in relation to” the other aspects and it
must be included in any and all assessments of the project under subsection 15(3) of the Act.

In other words, if for whatever reason the Labrador-Island transmission link project is not
approved, then the power generated by Muskrat Falls will be of no use whatsoever.

c) Changes to the transmission link project description since the
provincial government’s decision

On November 29, 2010, the Department of Environment and Conservation of Newfoundland and
Labrador announced that the proponent had revised the project description for the transmission
link:

Nalcor Energy has identified refinements to their project development concept
and additional design options. Those changes include the use of “shore
electrodes” at locations along the Labrador shore of the Strait of Belle Isle
area and Conception Bay South. The option of placing sea electrodes in Lake
Melville or Holyrood Bay is no longer proposed. In addition, as a result of
recent decisions and announcements regarding the sequencing of the various
components of the Lower Churchill Hydroelectric Generation Project (i.e.
developing Muskrat Falls first), Nalcor Energy is exploring the option of
locating the Labrador converter station at or near the Muskrat Falls site®.

However, the first version of the project’s description specified that the transmission link started
at the Gull Island power plant®®.

This change made to the transmission link project shows, once again, that this project and the
one of the Muskrat Falls facility cannot exist one without the other.

* Newfoundland and Labrador Environment and Conservation, Environmental Assessment Bulletin (November 29,
2010)

% Nalcor, Labrador-Island Transmission Link: Environmental Assessment Registration and Project Description
(January 20009, revised September 2009), p. 16.
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d) The generating facilities have no reason for existing without the
link to Newfoundland

In the first version of its environmental assessment, submitted in February of 2009, the
proponent had described the necessity of the project as follows:

2.2 Need for the project
The project is needed to:

1) address the future demand for hydroelectric generation in the
Province;

2) provide an electric energy supply for sale to third parties; and

3) develop the Province’s natural resource assets for the benefit of the
Province and its people®.

Regarding the purpose of the project, the proponent had specified that meeting the current and
future energy needs of the province was the main priority of the project:

2.4.2.1 Provincial Needs

Meeting the current and future energy needs of the Province is the first
priority for the power from the lower Churchill River. The Proponent will
meet these needs with renewable hydroelectric power from the lower
Churchill River®,

The proponent admits, however, that the largest part of the province’s energy demand (73 %)
stems from Newfoundland Island®. Moreover, almost all of Labrador’s demand is already met
by Churchill Falls*: the existing plant could meet the demand at least until 2025*,

The needs of the province that will be met by the project will therefore be those of
Newfoundland, while the scope of the projectbrought before the Review Panel does not include
any way of transmitting power to it.

*"EIA, Volume I, Part A (February 2009), p. 2-1.
®|d., at p. 2-3.

*|d., at p. 2-11.

.

“1d., at p. 2-12.
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The proponent has also stated numerous times that part of the project’s rationale and purpose is
also to replace the Holyrood thermal generating station*>. When the Review Panel asked the
proponent to support its claims regarding greenhouse gases (GHG) reduction resulting from the
project, he explained the following:

Since the Government of Newfoundland and Labrador has committed in the
Energy Plan to retire Holyrood in the event that the Project is sanctioned, the
displacement of these GHGs is very likely*.

The relation between the project and the transmission link is clear, as the Holyrood station is on
Newfoundland Island.

In short, if the proponent uses future provincial demand as a rationale to build the Muskrat Falls
and Gull Island facilities, then it is obvious that the generating facilities will not be able to meet
this demand without the transmission link, which will be part and parcel of the project.

4. Applying criteria established by the Canadian Environmental
Assessment Agency to facts about the project

Under section 16 of the Act, an environmental assessment that is being reviewed by a review
panel must examine the need and purpose of the project.

The Canadian Environmental Assessment Agency (the Agency) defines these terms as follows:
The “need” for the project is defined as the problem the project aims to
solve or an opportunity to be seized. As such, the “need” establishes the

rationale required for the project.

The “purpose” of the project is defined as the goal to be attained by carrying
out the project*.

Let us recall the criteria established by the Agency to determine the scope of a project, as set out
in its Operational Policy Statement:

In determining whether a project scope should be expanded beyond the
project as proposed by the proponent, responsible authorities should consider

“ EIA, Volume I, Part A, p. 2-12; Response to the Information Request No. CEC.75/85S.

*® Response to the Information Request No. CEC.146, p. 22.

* Canadian Environmental Assessment Agency, Operational Policy Statement: Questions related to the “need for
the project”, “purpose”, “alternatives” and “alternative means™ to carry out a project under the Canadian
Environmental Assessment Act (November 2007), on Page 2.
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how the additional components are linked to the project as proposed by the
proponent. Where these components are connected actions, for instance:

e where one is automatically triggered by another;
e where one cannot proceed without the other; or

e where both are part of a larger whole and have, if considered
separately, no independent utility.

The project scope should generally be expanded to include any such
additional component(s)®.

The generating facilities proposed by the proponent within the framework of this assessment, as
well as the transmission link that it proposed in a separate assessment, “both are part of a larger
whole” and the facilities “have, if considered separately, no independent utility.”

Firstly:

o according to the proponent, the main use of the generating facilities is to meet the current
and future energy needs of the Province;

. however, the vast majority of these needs are found on Newfoundland Island; and
. moreover, the needs of Labrador will be met by the Churchill Falls facility at least until
2025.

As such, the project cannot be used to meet the needs of the Province; it therefore has no
usefulness independent of the transmission link.

Secondly:

. the proponent and its shareholder are asking to move the Holyrood thermal generating
station, stating it is one of the main “purposes” of the project; and

. however, the Holyrood thermal generating station is also located on Newfoundland
Island.

** Canadian Environmental Assessment Agency, Operational Policy Statement: Establishing the Project Scope and
Assessment Type under the Canadian Environmental Assessment Act (2010), p. 3.



CIMFP Exhibit P-01351 Page 19

Brief of the Innu of Ekuanitshit

DIONNE submitted to the Joint Review Panel
SCHULZE during the public hearings
April 2011

ey Page 17

The facilities will therefore not be of any use by themselves in reducing the emissions of
Holyrood without the transmission link.

Thirdly:

. according to the proponent, the secondary use of the generating facilities is to sell power
to third parties; and

. however, the only link available to the proponent to sell power generated by the Muskrat
Falls facility is the Labrador —Island transmission link.

Consequently, the Muskrat Falls facility will be of no use by itself as a source of revenue for the
proponent and its shareholder, the provincial government, without the Labrador —Island
transmission link.

Section 15 of the Act requires that the scope of the project comprise as much the generating
facilities as the transmission link, as they are components that are closely related to each other.

D. Procedure suggested to the Review Panel
1. Requesting an amendment to its terms of reference

The Innu of Ekuanitshit believe that, because the true scope of the project is not before the
Review Panel, it must exert the power it has under Section 4.4.8 of the Procedures for an
Assessment by a Review Panel to seek an amendment to its terms of reference:

4.4.8 A review panel may seek an amendment to its terms of reference. For
minor amendments, the President of the Agency, in consultation with the
Responsible Authority, has the authority to make a change to the terms of
reference. The procedure for requesting a minor amendment to a terms of
reference is through a letter from the panel chairperson to the President of the
Agency. Should a minor amendment be requested, the President of the
Agency shall ensure a response is provided to the panel's letter within 14 days.
Requests for substantive amendments must be made to the Minister, who will
make every effort to respond within 14 days of the request. The review panel
shall continue with the review to the extent possible while waiting for the
response in order to adhere to the time lines of the original terms of reference.
The review panel shall notify participants of any changes to its terms of
reference.
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The Review Panel must request, without delay, an amendment to its terms of reference from the
Minister of Environment Canada to include the Labrador —Island transmission link in the scope
of the project to be assessed.

2. The consequences of an improperly defined project scope on future
report
Should the Minister refuse to broaden the scope of its terms of reference, then the Review Panel
would be unable to assess the environmental impacts of the project and the extent of these
impacts.

When performing an assessment of the project, the Review Panel is required to take the aspects
specified in section 16 of the Act into account, specifically:

(@) the environmental effects of the project, including the environmental effects of
malfunctions or accidents that may occur in connection with the project and any
cumulative environmental effects that are likely to result from the project in combination
with other projects or activities that have been or will be carried out;

(b) the significance of the effects referred to in paragraph (a);

Pursuant to Part Il of its terms of reference, the Review Panel must also take the following
aspects into account, including:

0. Environmental effects of the project, including the environmental
effects of malfunctions, accidents or unplanned events that may occur
in connection with the Project;

10.  Any cumulative environmental effects that are likely to result from the
Project in combination with other projects or activities that have been
or will be carried out; and

11.  The significance of the environmental effects as described in items 9
and 10.

The exact assessment of the environmental effect of a project requires that its scope be defined
correctly. If the scope of a project is missing important and key components, as is the case for
this assessment, then it will be impossible for the Review Panel to meet the requirements of
section 16 of the Act and fulfill its terms of reference.
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This interpretation of section 16 and the mandate is, moreover, the only one which will enable
the Review Panel to meet the true objective of the Act that paragraph 4. (1) (a) defines as “to
ensure that projects are considered in a careful and precautionary manner before federal
authorities take action in connection with them, in order to ensure that such projects do not cause
significant adverse environmental effects.”

According to the Federal Court, “the Joint Review Panel's failure to comply with a requirement

of section 16 of Act can constitute an error of law*®.”

In addition, when the Supreme Court of Canada ruled in MiningWatch Canada v. Canada that
the goal of subsections 15(2) and 15(3) is to prevent project splitting by proponents, its decision
was binding as much for the Review Panel as for the Minister of the Environment or the Agency.

In another recent ruling, the Supreme Court of Canada also explained the following:

[33] However, in a country founded on the rule of law and in a society governed by
principles of legality, discretion cannot be equated with arbitrariness. While this
discretion does of course exist, it must be exercised within a specific legal framework.
Discretionary acts fall within a normative hierarchy. In the instant cases, an
administrative authority applies regulations that have been made under an enabling
statute. The statute and regulations define the scope of the discretion and the principles
governing the exercise of the discretion, and they make it possible to determine whether
it has in fact been exercised reasonably®’.

It shall not be lawful for the Review Panel to accept a violation of the Act by nonetheless
submitting a comprehensive report if the Minister of Environment Canada refuses to modify its
terms of reference.

The Review Panel will not be able to submit to the Minister a report taking into account “the
nature and importance of the environmental impacts that the Project could have”, without
modifying the scope of the project to include the transmission link. The Review Panel must
therefore refuse to report on the environmental impacts without having had the possibility of
assessing the project according to its real scope.

“®Alberta Wilderness Assn. v. Cardinal River Coals Ltd., [1999] 3 F.C. 425, quoting the ruling in Alberta Wilderness
Assn. v. Express Pipelines Ltd., (1996), 137 D.L.R. (4th) 177 (C.A.F.) in support of this principle.
“"Montréal (City) v. Montreal Port Authority, [2010] 1 S.R.C. 427, par. 33.
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To design complete and comprehensive program proposals, the Proponent shall
prepare and submit these documents subsequent to the completion of the
environmental assessment, but before the initiation of the Project itself.

4.7 RESIDUAL EFFECTS AND DETERMINATION OF SIGNIFICANCE

Residual effects are those adverse environmental effects which cannot or will not
be avoided or mitigated through the application of environmental control
technologies, best management practices or other acceptable means.

The EIS shall list and contain a detailed discussion and evaluation of residual
effects, including residual cumulative effects, which shall be defined in terms of the
parameters outlined in sections 4.5.1 and 4.5.3.

The EIS shall contain a concise statement and rationale for the overall conclusion
relating to the significance of the residual adverse environmental effects. The EIS
will, for ease of review, include a summary table of the environmental effects,
proposed mitigation and residual adverse effects.

4.8 CONSULTATION WITH ABORIGINAL GROUPS AND COMMUNITIES

The EIS shall demonstrate the Proponent’s understanding of the interests, values, concerns,
contemporary and historic activities, Aboriginal traditional knowledge and important
issues facing Aboriginal groups, and indicate how these will be considered in planning and
carrying out the Project. The Aboriginal groups and communities to be considered include,
in Newfoundland and Labrador, the Innu Nation, the NunatuKavut Community Council
and the Nunatsiavut Government and, in Quebec, the Innu communities of Uashat Mak
Mani-Utenam, Ekuanitshit, Nutaskuan, Unamen Shipu, Pakuashipi, Matimekush-Lac John,
and the Naskapi Nation of Kawawachikamach.

The Proponent should offer consultation/information meetings with each of the above-
mentioned Aboriginal groups.

The Proponent should communicate with the above mentioned Aboriginal groups to offer
oral presentations in Aboriginal communities. The Proponent shall also offer to provide
simultaneous translation of the oral presentations in the Aboriginal language spoken in the
particular Aboriginal community. Presentations should describe the project, its predicted
impacts and their significance, and proposed mitigation measures.

To assist in ensuring that the EIS provides the necessary information to address issues of

potential concern to these groups, the Proponent shall consult with each group for the

purpose of:

1. familiarizing the group with the Project and its potential environmental effects;

2. identifying any issues of concern regarding potential environmental effects of the
Project; and

3. identifying what actions the Proponent is proposing to take to address each issue
identified, as appropriate.

The Proponent shall explain in the EIS the process undertaken to understand the interests,
values, concerns, contemporary and historic activities, Aboriginal traditional knowledge
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and important issues facing Aboriginal groups including any meetings, presentations and
consultations held with the above-mentioned Aboriginal groups and communities
including any oral or written translation and interpretation in Aboriginal languages.

If the Proponent is not able or should not address any particular issue(s), the EIS should
include supporting reasons.

The results of those consultations are to be presented in a separate chapter of the EIS with
an individual section for each of the affected Aboriginal groups. The Proponent must refer
readers to the relevant sections of the EIS, as appropriate.

4.9 PuBLIC PARTICIPATION

Public consultation meetings are required of the Proponent to present the proposal and to
record interests and concerns, including those received in response to the Registration.
These concerns shall be addressed in a separate chapter of the EIS.

The Proponent shall describe the activities and information sessions that they will hold or
that they have already held within the context of the Project at the local, regional and
national levels, where applicable. The Proponent shall indicate the methods used and their
relevance, the locations where information sessions were held, the persons and
organizations attending, the concerns voiced and the extent to which this information was
incorporated in the design of the Project as well as in the EIS. Moreover, the Proponent
shall describe how issues were recorded and addressed through the use of tables of
concordance. Any outstanding issues shall be clearly identified.

Protocol for this meeting shall comply with the legislation and with the Newfoundland and
Labrador Department of Environment and Conservation’s Environmental Assessment
Division’s policy on advertisement requirements for public meetings/information sessions
included in Appendix B.

As a minimum, public meetings in Labrador must be held in the communities, of Happy
Valley-Goose Bay, Northwest River, Sheshatshiu and Forteau. On the Island portion of the
Province meetings must be held in, or at locations easily accessible to, the communities of
Flower’s Cove, Portland Creek, Deer Lake, Grand Falls, Clarenville, Holyrood and St.
John’s.

410 ENVIRONMENTAL PROTECTION PLAN

The Proponent shall prepare an Environmental Protection Plan (EPP) for each main
construction site and have them approved by the regulatory authorities before starting
construction. They shall be stand-alone documents that shall target the site foreperson, the
Proponent’s occupational health, safety and environmental compliance staff, as well as
government environmental surveillance staff. The EPPs shall address construction,
operation and modification phases of the Project. A proposed Table of Contents and an
annotated outline for the EPPs is to be presented in the EIS which shall address the major
construction and operational activities, permit requirements, mitigation measures and
contingency planning as follows:

e Proponent’s environmental policies
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plans are vital. However, the Panel questioned Nalcor’s certainty that riparian and wetland
habitat would re-establish and concluded that the residual adverse effect of the Project on these
habitats, even with the proposed compensation strategy, would be significant.

Rare Plants

No listed plant species under federal or provincial regulations were found within the footprint of
the Project, although the Panel noted that information on rare plants in Labrador is limited. Eight
regionally uncommon plant species were found in the Project area and several participants
noted the importance of these species. During the public hearing, participants and Aboriginal
groups stated that they were concerned about rare plants in the inundated area, especially
common wood sorrel and mountain maple, and medicinal plants such as the Canada yew.
Nalcor stated that if sufficient numbers of these species were not identified outside of the
footprint, any plants found inside the flooded zone would be relocated.

The Panel concluded that, with appropriate mitigation, the adverse effects of the Project on rare
plant species would not likely be significant.

Wwildlife

The EIS assessed effects of the Project on selected species, including moose, black bear,
beaver, marten, porcupine, caribou and birds. Nalcor chose these key indicator species based
on their sensitivity to Project interactions, their ability to indicate effects on larger components of
the environment, their economic, recreational or cultural importance to stakeholders, and
population status and vulnerability.

Nalcor did not predict significant adverse effects for most species because the Project would not
flood a large percentage of their primary habitat. Participants were particularly concerned about
the six species of wildlife designated as being at risk. The federal and provincial governments
are required to develop recovery strategies for these species that must identify critical habitat.
The Panel concluded that the Project would not be likely to have significant effects on listed
species other than the Red Wine Mountain caribou herd. However, the lack of recovery
strategies and identification of critical habitat for some of these species makes a final
significance determination premature. The Panel recommended that governments make all
reasonable efforts to put recovery strategies in place before making final decisions about the
effects of the Project on listed species.

The timing of impoundment recommended for the protection of fish would also be optimal for
most terrestrial species, and therefore, with this mitigation, the Panel concluded that the
recommended timing of impoundment would not have significant adverse effects on terrestrial
species.

Caribou

The Red Wine Mountain caribou herd is considered threatened under the provincial
Endangered Species Act and the Canadian Species at Risk Act. The George River caribou herd
is in decline but not considered threatened and hunting is legal within permitted seasons. The
Lac Joseph caribou herd is also known to occur in the Project area; however, Nalcor did not
include this herd in its assessment.

Nalcor concluded that there would be significant cumulative effects on the Red Wine Mountain
herd because some caribou habitat would be lost. However, Nalcor stated that hunting and
predation have been identified as limiting factors for this herd, rather than habitat. Therefore, the
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participants, rather than from the organization, and affiliation of participants could not always be
confirmed.

The Panel concluded that, based on information identified through the environmental
assessment process, there were uncertainties regarding the extent and locations of current land
and resource use by the Inuit-Metis in the Project area. The Panel recognized that additional
information could be forthcoming during government consultations. To the extent that there are
current uses in the Project area, the Panel concluded that the Project’s impact on Inuit-Metis
land and resource uses, after implementation of the mitigation measures proposed by Nalcor
and those recommended by the Panel, would be adverse but not significant.

The Panel also observed that many land and resource use locations reported to be frequented
by Inuit-Metis are outside of the Project area and would remain unaffected and accessible.
Measures considered to mitigate the effects of the Project on trapping activities and to
compensate for losses of trapping income, property or equipment attributed to the Project may
also be patrticularly relevant for Inuit-Metis.

Quebec Aboriginal Groups

Limited information was received regarding current land and resource use activities for
traditional purposes in the Project area by Aboriginal persons living in Quebec due, in part, to
unsuccessful attempts by Nalcor and most groups to sign consultation agreements to gather
information. Time constraints during the public hearing did not allow the Panel to visit each
community and therefore community representatives had to attend community hearing sessions
held in Sept-lles. They informed the Panel that the information provided was incomplete, and
that insufficient time and resources were available to provide a more complete picture. The
accuracy and completeness of the information provided by Nalcor was also challenged. Beside
caribou hunting, any other current land and resource use activities for traditional purposes in the
Project area by Aboriginal persons living in Quebec appear to be seasonal, sporadic and of
short duration, including incidental harvesting along the Trans Labrador Highway.

The Panel concluded that, based on information identified through the environmental
assessment process, there were uncertainties regarding the extent and locations of current land
and resource use by Quebec Aboriginal groups in the Project area. The Panel recognized that
additional information could be forthcoming during government consultations. To the extent that
there are current uses in the Project area, the Panel concluded that the Project’s impact on
Quebec Aboriginal land and resource uses, after implementation of the mitigation measures
proposed by Nalcor and those recommended by the Panel, would be adverse but not
significant.

The Panel also observed that many land and resource use locations reported to be frequented
by Aboriginal persons living in Quebec are outside of the Project area and would remain
unaffected and accessible.

The Panel recommended that Nalcor involve all Aboriginal groups in the design and
implementation of its proposed community land and resource use monitoring program and
include Traditional Knowledge.

CULTURE AND HERITAGE

Nalcor assessed Project effects on historical and archaeological resources, sites of spiritual and
cultural importance and changes to the river landscape.

Xxiv ¢ August 2011
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Nalcor assessed effects of the Project in those areas where Project components would cause
physical disturbance. Nalcor developed its archaeological program and proposed mitigation
measures in compliance with the provincial Historic Resources Act. All historic and
archaeological sites identified to date that could potentially be disturbed or lost as a result of the
Project would be excavated or documented before any ground disturbance activities occur.
Measures would also be implemented to address the discovery of previously unknown sites and
artifacts during construction. Nalcor committed to make use of best practice archaeological
interpretation and analysis methods and to engage local communities in the development of
commemoration initiatives.

Participants recommended that investigation, documentation and commemoration of historic
and archaeological resources be undertaken before flooding begins so that irreversible losses
might be offset and ancestors of all origins and their harvesting heritage recognized and
honoured. Participants also requested that Nalcor's commemoration commitment ensure that
intangible resources — trails, portages, customs and stories — be recorded. They also indicated
that local heritage organizations could benefit by receiving funding to undertake part of this work
and to implement youth education programs.

The Panel acknowledged that Nalcor has been proactive in surveying historic and
archaeological potential, and has worked extensively with Innu Elders to address their cultural
concerns. The resources Nalcor has and would apply to studying, identifying and documenting
historic and archaeological sites and artifacts would enable considerable investigation in the
history of the region that might otherwise not happen. The Project would also provide
opportunities for Aboriginal persons to obtain training and experience in archaeology. However,
it would be unlikely that all sites and artifacts of cultural importance or meaning would be
located. The Panel recommended that Nalcor involve all affected groups in searching for,
documenting and commemorating historic and archaeological resources.

The Panel noted in particular that the creation of the Smallwood Reservoir resulted in losses of
culturally and historically important sites and artifacts, with no consultation, acknowledgement or
commemoration.

Three sites of spiritual and cultural importance to the Labrador Innu would be lost because of
flooding. Nalcor’s mitigation measures consisted of documenting their significance and
minimizing disturbances through alternate facility layout and construction methods.
Nevertheless, Innu Elders felt that animal spirits could retaliate in response to being disturbed
and that efforts should be made to appease them. The Panel acknowledged the importance of
recognizing, accepting and respecting the cultural beliefs of the communities to be affected. The
Panel also recommended that the Province develop an approach to assign place names in
consultation with Aboriginal communities for any new Project-related landscape features.

Many participants talked about their deep emotional connection with the Churchill River, which
has strong historical, cultural and spiritual significance for them because of their own travels on
the river or because of family or community connections. The creation of the two reservoirs
would result in the disappearance of valued river features, including fast flowing water, rapids
and falls, shallow delta areas, islands, varying water levels and associated river shoreline. The
Panel concluded that the Project would cause significant adverse effects on culture and heritage
after mitigation, particularly with respect to the “loss of the river” as a highly valued cultural and
spiritual landscape. This effect would apply to a large proportion of the river between Churchill
Falls and Goose Bay, would be irreversible, and would last for the duration of the Project.
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critical habitat will be critical for government decision makers to be in a position to properly
evaluate the potential risk the Project poses to the recovery of listed species. Without the
recovery strategies and critical habitat, decision makers will not be in a position to fully
appreciate the Project’s impact on the most vulnerable species.

To illustrate, the Panel learned during the course of the environmental assessment of the
Project about the primary Red Wine Mountain caribou herd habitat that would be flooded. The
Panel notes that the area to be flooded is significant, however, the percentage of primary habitat
is modest. The Panel was provided with a recovery strategy for the Red Wine Mountain caribou
herd; however, the strategy fails to identify critical habitat for its recovery. Without knowing
whether the primary habitat to be flooded is critical habitat for the recovery of the Red Wine
Mountain herd, it is more difficult for the Panel to assess the impact of the Project on the
prospect for recovery of the herd.

It clearly would have been desirable for all recovery strategies and critical habitat identification
to have been completed before the start of the hearing, regardless of when they are required
under federal or provincial legislation. Unfortunately, this did not happen. Only the recovery
strategies for the harlequin duck and the Red Wine Mountain caribou herd were provided to the
Panel. A number of the strategies, including those for the common nighthawk, olive sided
flycatcher and rusty blackbird, are not required to be completed until after the conclusion of this
environmental assessment. The absence of these recovery strategies makes it more difficult for
the Panel to assess the impact of the Project on the recovery of these listed species.

What is particularly troubling to the Panel is that in some cases, recovery strategies and critical
habitat identification appear to have been required to be completed under legislation before the
hearings but were not available to the Panel. The recovery strategy for boreal woodland
caribou, according to Environment Canada, was legally required by 2007, but was not expected
until June 2011. The completion of recovery strategies and the identification of critical habitat
are government responsibilities. They are not the responsibility of Nalcor.

The Panel concludes that based on the information available the Project is not expected
to have a significant impact on listed species other than the Red Wine Mountain caribou

herd; however the lack of recovery strategies and identification of critical habitat for
some of these species make a final significance determination premature.

RECOMMENDATION 7.3 Recovery strategies for endangered species

The Panel recommends that, if the Project is approved, federal and provincial
governments make all reasonable efforts to ensure that recovery strategies are in place
and critical habitat is identified for each listed species found in the assessment area
before a final decision is made about the effects of the Project on those species.
Compliance with federal and provincial species protection legislation should be seen as a
minimum standard. In fairness to Nalcor, this work should be given the priority needed to
ensure that the Project decision is not unduly delayed. A final Project decision should only
be made once government decisionmakers are satisfied that the recovery of listed
species would not be compromised by the Project. Where Environment Canada is relying
on provincial efforts to fulfill its obligations under the safety net provisions of the federal
Species at Risk Act, before a federal decision is made about the Project it should satisfy
itself that the provincial efforts for any species at risk are sufficient for its recovery and will
not be compromised by the Project.
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RECOMMENDATION 7.4 Compliance with species at risk legislation

The Panel recommends that, if the Project is approved, Nalcor should work with federal
and provincial departments responsible for species at risk legislation to ensure all Project-
related activities comply with restrictions and prohibitions against harassment,
disturbance, injuring or killing of listed species or destroying and disturbing their
residence.

Should it not be possible to complete recovery strategies and identify critical habitat not required
by law before making a project decision, decision-makers should take a precautionary
approach. This means decision-makers should err on the side of overestimating the Project’s
impact on listed species and should assume, unless there is clear evidence to the contrary, that
the assessment area includes critical habitat and is otherwise essential to the recovery of the
species.

7.5 CARIBOU
75.1 Nalcor’s Views

The EIS also assessed effects of the Project on habitat, health, and mortality for the Red Wine
Mountain caribou herd and the George River caribou herd. The Red Wine Mountain caribou
herd is considered threatened under the provincial Endangered Species Act and the Canadian
Species at Risk Act. The George River caribou herd is in decline but not considered threatened
and hunting is legal within permitted seasons. The Lac Joseph caribou herd was also known to
occur in the Project area; however, Nalcor did not include this herd in its assessment.

The Red Wine Mountain caribou herd was selected as a key indicator due to its small size,
sedentary nature and limited range, factors which made it particularly vulnerable to Project
effects. The George River herd was noted as having seasonal overlap with the Project area
during the winter months. Nalcor considered the possibility of Project effects on the Lac Joseph
caribou herd in response to an information request from the Panel but stated that it had limited
spatial overlap at the northern extent of its range and therefore was not expected to be affected
by the Project. The respective ranges of the caribou herds in relation to the Project area are
provided in Figure 10.

In its assessment, Nalcor used the Red Wine Mountain caribou herd range as the caribou
assessment area, which is approximately 57,000 square kilometres. Nalcor acknowledged that
the range of the migratory George River caribou herd covers most of the Ungava Peninsula, but
that a portion of its annual movements overlaps with the Project and would be captured within
the caribou assessment area (Figure 11).

To carry out the habitat modelling for the Red Wine Mountain caribou herd, Nalcor used Forest
Management District 19 as its study area. This area represents approximately 30 percent of the
recent range of the Red Wine Mountain caribou herd. Nalcor explained its choice of study area
noting that detailed habitat data were not available for the rest of the herd’s range. Nalcor stated
that the absence of sufficient habitat data for the remainder of the range would not affect its
modelling predictions as the effects of the Project did not extend beyond the forest inventory
area. After habitat types were determined, Nalcor used telemetry data to understand caribou
use of the assessment area.
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Innu Nation cited concerns that the Project would invite new activity in the area and cumulative
effects on caribou would be compounded. It stated that these forms of landscape changes could
have a major impact on caribou populations through both direct and indirect effects. Innu Nation
also noted that the Province intervened in the Romaine Hydroelectric Complex project due to
the potential effects on caribou. However, Nalcor had not included this project in its cumulative
effects assessment.

Innu communities in Quebec noted that there were cumulative effects on the George River herd
including the Churchill Falls project, mining projects, railway projects and transmission lines.
They predicted that the Project would impact them further.

7.5.3 Panel Conclusions and Recommendations

In reaching its conclusions on the effects of the Project on caribou, the Panel considered the
following factors to be particularly relevant:

. the presence of the endangered boreal woodland caribou (Red Wine Mountain caribou
herd) in the Project area;

. the cumulative impact of a range of past and present human activities on the Red Wine
Mountain caribou herd;

. the presence of other caribou herds of particular importance to local Aboriginal and non-
Aboriginal residents, particularly the George River caribou herd; and

. the large range of the George River caribou herd, other developments in that range,
including the Romaine Hydroelectric Complex project, and the limited area included in
Nalcor’s cumulative effects assessment for the herd.

The Panel concludes that the recovery of the Red Wine Mountain caribou herd is very much in
doubt with or without the Project. Most participants agreed with Nalcor’'s assessment that
human hunting and predation are the major contributors to the current plight of the herd, and will
continue to be significant threats to its survival. The Panel noted the commitment by Innu Nation
to stop the hunt of caribou within the known range of the Red Wine Mountain caribou herd.

Beyond the threat of human hunting, there is uncertainty and some level of disagreement over
the significance of other contributing factors, such as the Trans Labrador Highway, habitat
fragmentation, and climate change, among others. The status of the provincial recovery
strategy, and particularly its failure to identify the location of critical habitat, adds to the
uncertainty surrounding the possible scale of the impact of the Project on the Red Wine
Mountain caribou herd.

Based on the imperiled status of the Red Wine Mountain caribou herd and the uncertainty and
disagreement over the range of factors that might be important for its recovery, the Panel
concludes that any adverse effects of the Project on individual animals within the Red Wine
Mountain caribou herd would be significant. Nalcor correctly pointed out that there is sufficient
primary habitat outside the area directly affected by the Project. It is nevertheless clear that the
Project, if it were to proceed, would pose a variety of risks to members of the herd, including
possible displacement, possible increase in animal predation resulting from changes in the
predator-prey dynamics and possible road kills from increased traffic, among others.

The Panel concludes that in light of the current state of the herd and the cumulative
effects on its recovery, the Project would cause a significant adverse environmental

effect on the Red Wine Mountain caribou herd.
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RECOMMENDATION 7.5 Road construction and decommissioning

The Panel recommends that, if the Project is approved, the provincial Department of
Natural Resources require Nalcor to minimize road construction outside the reservoirs, by
locating new roads inside the impoundment area as much as possible. Any new roads
proposed by Nalcor to be located outside the impoundment areas should be carefully
reviewed by the Forestry Branch of the Department of Natural Resources and only
approved if there is no reasonable alternative. In order to ensure that conservation
objectives are met, all temporary roads outside the reservoir should be decommissioned
as soon as possible to the satisfaction of the provincial Department of Environment and
Conservation.

RECOMMENDATION 7.6 Recovery of the Red Wine Mountain caribou herd

The Panel recommends that, if the Project is approved, the provincial Department of
Environment and Conservation ensure that adequate resources are available so that all
reasonable efforts to ensure the recovery of the Red Wine Mountain caribou herd are
taken. In addition, the Department should require Nalcor to play an enhanced role in the
recovery process for the Red Wine Mountain caribou herd by putting resources into the
process for research and recovery efforts and to participate actively in the overall effort to
ensure the recovery of the caribou herd.

Concerns about the recent decline of the George River caribou herd were raised at the hearing.
Information about the decline only became available a few months before the hearing. As a
result, other than a general indication that the decline is still within the historical fluctuation of
the herd, limited information was available about the possible causes of the decline or the
cumulative effects of the Project with other past, current or future projects on the herd. Clearly,
there are many individual impacts on the herd throughout its vast range. Some concerns were
raised about the different management approaches in the provinces of Quebec and
Newfoundland and Labrador. The Panel furthermore notes that a previous Panel considering
the Voisey’s Bay Nickel Mine Project, had recommended that any further development consider
the cumulative impact of development on the George River caribou herd, including the impact of
habitat fragmentation.

The Panel concludes that the effect of the Project on the George River caribou herd in
isolation is not likely to be significant. The Panel is not in a position to make a
cumulative significance determination because a proper cumulative effects assessment
for the George River herd was not carried out and information on the recent decline came
too late in the process to allow for proper consideration of its implications for this
environmental assessment.
.|

RECOMMENDATION 7.7 Management of the George River caribou herd

The Panel recommends that, if the Project is approved, the provinces of Quebec and
Newfoundland and Labrador, Environment Canada and all interested Aboriginal
communities initiate a dedicated range-wide joint management program for the George
River caribou herd, and through this program cooperatively carry out a comprehensive
cumulative effects assessment of the impact of human activities on the herd to be
updated periodically as required.
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uncertainties in approving herbicides based on short-term trials. In light of the precautionary
approach, and in an effort to minimize the risk of harmful effects that may only become apparent
through long-term exposure, the Panel concludes that the use of herbicides should be limited to
situations where, in the judgment of provincial regulators, there is no reasonable alternative
vegetation control method available.

RECOMMENDATION 7.9 Vegetation control

The Panel recommends that, if the Project is approved, Nalcor be required to restrict the
use of chemical herbicides to areas where alternative vegetation control is not reasonably
possible. Approval of the use of herbicides should only be granted after Nalcor has
submitted an overall vegetation control plan to the provincial Department of Environment
and Conservation, demonstrating that all alternatives have been adequately explored and
the use of hon-chemical approaches maximized.

7.8 MONITORING, FOLLOW-UP AND ADAPTIVE MANAGEMENT

The Project, if it should proceed, would result in a range of effects on the terrestrial
environment. These effects raise a number of important issues that require ongoing monitoring.
Furthermore, there is some uncertainty about the extent of the effects and the effectiveness of
mitigation measures. The Panel has therefore considered the need for ongoing monitoring,
reporting, follow-up and adaptive management with respect to terrestrial issues.

RECOMMENDATION 7.10 Monitoring, follow-up and adaptive management for the
terrestrial environment

The Panel recommends that, if the Project is approved and in addition to its monitoring

commitments listed in Chapter 7, Terrestrial Environment, Nalcor should carry out the

following monitoring programs:

e monitor the effectiveness of riparian and wetland habitat compensation work,
including the effect on wetland sparrows;

e monitor the response of the Red Wine Mountain caribou herd including any population
changes through the construction phase and in the early part of the operation phase;

e monitor wolf predation of caribou, particularly the Red Wine Mountain herd;

e monitor interactions of the George River caribou herd with Project activities and
facilities and identify any impacts;

e monitor ashkui formation in the Project area;

e monitor direct and indirect impacts on waterfowl, such as waterfowl adjustment to
changes in riparian habitat, and changes in location and formation of ashkui;

e confirm the presence of and monitor the impact of the Project on salamanders and
spring peepers;

e develop a detailed mitigation and monitoring plan for all listed species for approval by
the provincial Department of Environment and Conservation;

¢ confirm the presence outside the flood zone of the eight plant species identified by
Nalcor as unique to the river valley, plus the two additional species listed by the
Department of Environment and Conservation (marsh horsetail and hidden fruit
bladderwort) and develop a detailed mitigation plan for these plant species for
approval by the Department;

¢ monitor the impact of the Project on furbearers, small game, small mammals, and
black bears; and
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Based on the information on current land and resource use identified through the
environmental assessment process, there are uncertainties regarding the extent and
locations of current land and resource use by Quebec Aboriginal groups in the Project
area. The Panel recognizes that additional information could be forthcoming during
government consultations. To the extent that there are current uses in the Project area,
the Panel concludes that the Project’s impact on Quebec Aboriginal land and resource
uses, after implementation of the mitigation measures proposed by Nalcor and those
recommended by the Panel, would be adverse but not significant.
|

Monitoring and Follow Up

The Panel recognizes that the decline in land and resource use activities for traditional purposes
by Aboriginal persons in recent years may be attributed to several factors external to the
Project. In the future, it might be difficult to determine the extent to which the Project might
contribute to a continuing move away from traditional activities on the land, or might to a degree
support traditional activities by providing financial resources to buy equipment or pay for travel
into the country through wage employment, or in the case of Innu Nation, Impacts and Benefits
Agreement payments. The Panel acknowledges Nalcor's commitment to conduct land and
resource use monitoring on a community level.

RECOMMENDATION 9.3 Community level land and resource use monitoring
The Panel recommends that, if the Project is approved, Nalcor involve all Aboriginal
groups in the design and implementation of its proposed community land and resource
use monitoring program for the duration of the construction period to ensure that
parameters of importance to these groups and Traditional Knowledge are included.

Benefits

Any Aboriginal people who would be employed with the Project would have additional financial
resources, which could be directed to the practice of traditional land and resource use activities.
In addition, the Panel considers that members of Innu Nation would have increased opportunity
to practice traditional land and resource use activities if financial resources coming from the
Tshash Petapen Agreement are applied to this purpose.
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place names for the new reservoirs and other Project or geographical features, would represent
a permanent loss of Innu cultural heritage. The attribution of place names relevant to the Innu
would compensate for the loss of Innu toponyms, both as a result of this Project and as a result
of the development of Churchill Falls, and would help commemorate the generations of Innu
people who have used and occupied the river valley.

River Landscape

Many participants spoke to a sense of loss associated with the permanent conversion of the
Churchill River between Churchill Falls and Muskrat Falls into two large reservoirs. Participants
highlighted elements of the river valley that were negatively affected following the development
of Churchill Falls, including shorelines gouged by ice, erosion slumps on the riverbanks and
disappearance of riparian habitats. Participants also mentioned that the flooding at Churchill
Falls caused the loss of landscape landmarks familiar to those who had travelled extensively in
the region prior to the development.

Participants predicted that the landscape in the river valley would continue to lose aesthetic
quality if the flowing river is converted into two reservoirs.

Grand RiverKeeper Labrador Inc. advocated for the Churchill River to be designated a heritage
river under the Canadian heritage river program to protect its natural and cultural features,
ensure a more acceptable alternative future use, such as ecotourism, and to complement the
designation of the Mealy Mountain National Park. The provincial Department of Environment
and Conservation noted that a designation under the Canadian heritage river program was not a
formal legislated protection mechanism but rather a stewardship initiative requiring the support
and involvement of all interested stakeholders. A heritage river could be designated because of
its natural features or cultural significance and a proposal would have to come from the
provincial government. However, resources have not been made available for the Province to
complete an assessment of rivers in Labrador that could be suitable for heritage designation.

11.3 PANEL CONCLUSIONS AND RECOMMENDATIONS

In reaching its conclusion on Culture and Heritage, the Panel considered the following factors to
be particularly relevant:

. inundating the Churchill River valley would lead to the loss and disturbance of sites and
artifacts of historic, archaeological, spiritual and cultural importance and would also affect
intangible aspects of the river related to the use, meaning and attachment attributed to the
Churchill River and surroundings by local residents and Aboriginal persons;

. local residents, including members of Aboriginal groups, have indicated that they have a
deep emotional connection with the Churchill River;

- Innu Elders indicated that building the dam at Manitu-utshu (the rock knoll) would be
disrespectful to the creatures living under it but that communicating with them may appease
them;

- Nalcor was required to follow the requirements of the provincial Historic Resources Act and
the Provincial Archaeology Office reviewed Nalcor’'s methodology and procedures;

« sites, artifacts and intangible aspects of the river that could be affected by the Project are of
diverse origins and have been attributed to the various groups that participated in the review
process;

. participants in both Labrador and Quebec noted the existence of burial sites within and near
the Project area; and
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. descendents of trappers wish to commemorate their trapping heritage, including by marking
the losses sustained by the creation of the Smallwood Reservoir, among other measures.

The Panel notes that Nalcor would be obliged to continue to work closely with the Provincial
Archaeology Office in completing its work on historic and archaeological resources should the
Project receive approval and has committed to implement a program to recover information and
artifacts from sites through recording, analyzing and interpretation. The Panel also notes that
Nalcor would have to consult with the Provincial Archaeology Office and obtain approval for all
proposed mitigation measures relating to historic and archaeological resources before
proceeding with construction. However, the Panel considers that Nalcor should not only meet,
and where appropriate exceed, regulatory standards related to the management and protection
of historic and archaeological resources, but should also work in close collaboration with local
communities and Aboriginal groups to recover, preserve, document and commemorate sites
and artifacts of historical and cultural importance that could otherwise be irreversibly lost
because of the Project.

The Panel recognizes the value of including all affected groups in searching for, documenting
and commemorating historic and archaeological resources and the importance of respecting the
deep emotional, cultural and spiritual connection that local residents of all origins have for the
Churchill River. Nalcor’s mitigation program should address both tangible heritage resources
(sites and artifacts) and intangible resources (stories and knowledge). Nalcor should be required
to implement all monitoring commitments related to cultural and heritage information made
during the course of the environmental assessment process. In addition, Aboriginal groups
should be kept informed of the work to be undertaken by Nalcor throughout Project construction
and operation.

RECOMMENDATION 11.1 Involvement of Aboriginal groups in the management
and protection of historic and archaeological resources
The Panel recommends that, if the Project is approved, Nalcor, in collaboration with the
Provincial Archaeology Office, establish and support a program to involve all three
Labrador Aboriginal groups in (a) the documentation and interpretation of known historic
and archaeological sites and artifacts and (b) the process to be followed in the case of
inadvertent discoveries of previously unknown sites and artifacts during construction,
including notification of the three groups. Nalcor should also give consideration to inviting
participation by interested Aboriginal communities in Quebec. Nalcor should share with
Aboriginal groups the results of its work on the monitoring of historic and archeological
resources to be compiled and provided annually to the Provincial Archaeology Office.

The Panel notes that the creation of the Smallwood Reservoir resulted in the loss of culturally
and historically important sites and artifacts, with no consultation, acknowledgement or
commemoration, and this is still seen as an injustice by local residents. The Panel recognizes
that Nalcor has been approaching the possible development of the Lower Churchill Project in a
very different way and acknowledges the survey work already carried out and Nalcor’s
commitments made during the public hearing to engage with communities to develop ways to
commemorate sites and artifacts of historic and cultural importance and to make historic and
archaeological information available to be displayed locally.

RECOMMENDATION 11.2 Commemoration initiatives

The Panel recommends that, if the Project is approved, Nalcor work in collaboration with
local communities and Aboriginal groups to (a) identify sites, artifacts and intangible
elements (including portages, traplines, trails and personal stories) to be documented and
commemorated, (b) determine how commemoration should occur and (c) implement
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contribution if required to both enable current participants to complete their training and to
meet additional training requirements.

At the hearing sessions in Sept-lles, a number of Aboriginal groups expressed the view that,
should the Project proceed, some of their members would be interested in employment
opportunities. While it is not clear how many would avail themselves of those opportunities, the
Panel would consider such involvement to be very beneficial.

RECOMMENDATION 12.7 Employment outreach to Quebec Aboriginal
communities

The Panel recommends that, if the Project is approved, Nalcor initiate an employment

outreach program for interested Aboriginal groups in Quebec; such a program could

include among other measures, a specific recruitment program, transportation assistance

from Sept-lles, and measures to address social and cultural issues including any

associated language barriers.

Business Opportunities

There are measures that can enhance the initiatives already committed by Nalcor for
maximizing the benefits that can accrue from business opportunities related to the supply of
goods and services to the Project. For example, the concept of using quantitative objectives or
targets to help maximize benefits in a particular sector is already used by Nalcor in the Gender
Equity Program, the Diversity Program, for employment levels both in engineering and in
general construction, and for goods and services contracts for Innu Nation. This concept should
be extended to the general goods and services sector.

RECOMMENDATION 12.8 Quantitative targets for goods and services

The Panel recommends that, if the Project is approved, the concept of quantitative
objectives or targets be applied to the provision of goods and services, with targets
established both for the province as a whole, and for Labrador.

RECOMMENDATION 12.9 Enhanced supplier development program

The Panel recommends that, if the Project is approved, Nalcor enhance its supplier
development program by implementing the following measures: (a) establish the Labrador
Business Opportunities Committee and appoint the full time Coordinator in Happy Valley-
Goose Bay as soon as possible, (b) ensure the Coordinator (a Nalcor employee) has
sufficient seniority within the organization to influence relevant procurement decisions and
has full access to all procurement information and related decision making, (c) release as
soon as possible the list of goods and services required by the Project, with specific
indications of time frame, approximate volumes and dollar values or ranges as
appropriate, and (d) ensure immediately that all engineering management personnel
involved in specifications, bidder prequalification, and procurement are fully aware of
Nalcor's commitments towards maximizing benefits in this area and act accordingly.

It is important for businesses and prospective bidders to have accurate and timely information to
help them make their capacity investment decisions. Thus, at the time of Muskrat Falls sanction,
it would be important to factor in the most up to date information about that part of the Project,
as well as general prospective information on Gull Island. If, for any reason, Gull Island were to
be sanctioned first, then the same principle would apply.
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appoint a Monitoring and Community Liaison Committee, which would include representation
from communities and community agencies, Aboriginal groups, provincial and federal
government departments and ex-officio representation from Nalcor. The Panel notes that it
would be important for the communities most affected by the Project to have a voice in the
selection of Committee members to represent them and that this could be done through a
nomination process.

The Committee would play an important role in ensuring a transparent approach to
communicating the results of the monitoring programs to the public by various means including
public forums, print and electronic media. It could also seek independent expert advice, if
necessary to address public concerns.

Given the diversity of biophysical, employment, business, social and health effects to monitor, it
is expected that subcommittees would be formed to address the various areas. The Panel
anticipates that biophysical and economy and business monitoring programs would be
established by Nalcor at the detailed Project planning stage and that the results of the social
effects needs assessment and research described in Chapter 13 would inform the ongoing
monitoring of social effects which would be reviewed by this Committee. If human mercury level
monitoring is required, the details would be developed by Nalcor in collaboration with Health
Canada and the provincial Department of Health and Community Services as outlined in
Chapter 13 and overseen by this Committee.

RECOMMENDATION 15.5 Lower Churchill Project Monitoring and Community
Liaison Committee
The Panel recommends that, if the Project is approved, prior to the start of construction,
the provincial Department of Environment and Conservation appoint a Monitoring and
Community Liaison Committee, using a community-based nomination process. Nalcor,
through the Department, should provide the Committee with sufficient resources to allow
for staff support, expenses and a modest honorarium for non-government participants,
acquisition of independent expert advice, and adequate communication with community
residents including occasional public forums. The mandate of the Committee would be set
out in the Authorizing Regulation and the Federal-Provincial regulatory plan. The
Committee would operate throughout the construction period and for the first ten years of
the operating period, at which point the continuing need for the Committee should be
reassessed by the Department in consultation with the Committee, the communities and
Nalcor.

The Committee would:

e provide community feedback and advice to the Department and to Nalcor on relevant
issues including Project-specific mitigation, impact monitoring and adaptive
management committed to by Nalcor and as recommended by the Panel;

e be empowered as required to establish subcommittees or working groups to address
the key areas of biophysical monitoring and follow-up, enhancing employment and
business benefits, and health and social issues;

e have representation from communities, community-based agencies and non-
government organizations, Aboriginal organizations, relevant federal and provincial
government departments and Nalcor (ex-officio); and

¢ liaise with the public to ensure a transparent approach to addressing public concerns
and the communication of monitoring results.

August 2011 - 259


dmichielsen
Highlight


CIMFP Exhibit P-04217 Page 1

I * I Canadian Environmental ~ Agence canadienne
Assessment Agency d’évaluation environnementale

Labrador-Island Transmission Link

Comprehensive Study Report

June 2013

i+l

Canada



CIMFP Exhibit P-04217

Potential environmental effects and concerns
identified during the environmental assessment
include:

« the impacts of the Project on caribou;

» the impacts of electromagnetic fields (EMF)
from the submarine cables and shoreline
electrodes on marine life;

* concern that the transmission line right of way
and access roads and trails will enable access
to previously remote areas;

* the impacts of transmission line construction
and maintenance on water bodies; and

» the impacts of the Project on outfitters
and recreational use of the environment.

Methods to reduce or eliminate the Project’s
potential environmental effects were incorporated
into overall project planning and design. For
example, the proponent relocated a portion of
the transmission line right of way to parallel
the South Side Access Road from the Trans
Labrador Highway Phase 3 to the Muskrat
Falls generation site to avoid creation of new
access in the range of the Red Wine Mountains
Caribou herd. Additional mitigation is described
throughout this Comprehensive Study Report.

A follow-up program is required under the
former Act and is being developed to verify the
accuracy of the environmental assessment and
to determine the effectiveness of the proposed
mitigation measures for this Project. The follow-
up program would include consideration of
impacts to vegetation (listed plants), avifauna,
furbearers (marten), caribou and the marine
environment. For example, the follow-up
program would confirm effects predictions
regarding EMFs that will be generated by

the submarine cables and electrodes.

The Canadian Environmental Assessment Agency
(the Agency) prepared this Comprehensive Study
Report in consultation with Environment Canada,
Fisheries and Oceans Canada, Health Canada,
Natural Resources Canada, Public Works and

Government Services Canada, Transport Canada
and the Province of Newfoundland and Labrador.
It was prepared following a technical review of
the proponent’s Environmental Impact Statement
and associated information. The Comprehensive
Study Report was also informed by comments
received from Aboriginal groups and the public.

Except for one component of the environment,
the Red Wine Mountains Herd of woodland
caribou, the Agency concludes that with

the implementation of mitigation measures,

the Project is not likely to cause significant
adverse environmental effects. The Red Wine
Mountains Herd is listed as threatened under
the Species at Risk Act. While the Project itself
is likely to result in minor, adverse, but non-
significant environmental effects on the Red
Wine Mountains Herd, the Herd continues

to be under significant pressure when taking
into account other projects and activities. The
Agency therefore concludes that the Project,
when cumulative environmental effects are
taken into account, is likely to cause significant
adverse environmental effects on the Red Wine
Mountains Herd, even if the Project itself will
only minimally contribute to these effects.

The Agency recognizes that Nalcor would
implement extensive measures to mitigate
further impacts to the Red Wine Mountains Herd.

Following a public consultation on this Report,
the Minister of the Environment will decide
whether, taking into account the implementation
of mitigation measures, the Project is likely

to cause significant adverse environmental
effects. The Project will then be referred back
to Fisheries and Oceans Canada, Transport
Canada, Natural Resources Canada and Public
Works and Government Services Canada for
appropriate course of action in accordance
with section 37 of the former Act.

IV

CEAA—Comprehensive Study Report: Labrador-Island Transmission Link
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June 2019
Commitment Phase Status High Level Description of Supporting Documentation
C - Construction;
O&M - Operations
As illustrated throughout this EIS, the EA process, including its associated governmental, C Completed Historic Resources Assessment (Stage 2) — Labrador-Island Transmission Link
Aboriginal and stakeholder consultation, has been and will continue to be a key aspect of {Newfoundland Segment);
Project planning and design to further understand any sites of cultural-historical Historic Resources Impact Assessment, Labrador-Island Link — Labrador Segment;
importance or other historic and heritage resources that may be located within or near Historic Resources Permits;
planned Project activities. Research conducted at L’Anse au Diable (permit and report);

2011 Historic and Heritage Resources Assessment and
Potential Mapping: Strait of Belle Isle Cable Landing Sites and Shore Electrode Locations

The company must meet any current environmental regulations laid out in both provincial |C Completed Regulatory Compliance Plan (LCP-PT-MD-0000-EV-PL-0021-01})

and federal legislation and will consider potential new environmental legislation.

Alternative clearing methods, including mechanical and manual clearing: - Right-of-way [C Completed The following permits were obtained and adhered to:

{ROW) clearing will be carried out in accordance with standard utility practices and LCP-00384 (Commercial Clearing/Operating Permit - 2018 HVdc Line - District 9 and 12),

procedures, and will involve the removal of all vegetation that exceeds 2 m at maturity. SLI-00486 (Commercial Clearing/Operating Permit - 2018 Clearing HVdc Line - Section 1,
Segments 1 and 2 - Labrador),

- Vegetation will be removed primarily by mechanical harvesters, with chain saws or SLI-00762 (Commercial Clearing/Operating Permit - 2018 HVdc Line - District 16 -

other hand-held equipment potentially used in small areas (e.g., along watercourses). Pasadena),
SLI-00763 (Commercial Clearing/Operating Permit - 2018 HVdc Line - District 17 - Port
Saunders),

SLI-00773 (Commercial Clearing/Operating Permit - 2018 HVdc Line - District 18),
SLI-00855 (2018 Commercial Cutting/Operating Permit - Sunnyside to Soldiers Pond -
District 1),

SLI-00995 (Commercial Clearing/Operating Permit - 2018 HVdc Line - Districts 10 and 11),
SLI-00997 (Commercial Clearing/Operating Permit - 2018 HVdc Line - District 06),
SLI-01071 (Commercial Clearing/Operating Permit - 2018 HVdc Line - District 4),
SLI-01435 (Commercial Clearing/Operating Permit - 2018 H Vdc Line - District 2)
Monitoring was conducted by onsite environmental monitors
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Commitment Phase Status High Level Description of Supporting Documentation

Nalcor is to prepare and submit a post-construction report to DFO estimating/assessing the |0&M Ongoing Planning is underway to collect video during the Marine Emissions Monitoring Program

extent to which the berms on the cables provide habitat for fish and other marine life.

Nalcor is to prepare and submit a post-construction report to DFO measuring the strength [O&M Ongoing Planning is underway to this data during operations as a part of the Marine Emissions

of the electromagnetic field generated by the submarine cables during its various Monitoring Program.

operational modes in a manner that enables confirmation of the related predictions in the

Environmental Impact Statement for this project.

An aerial survey will be conducted each winter during the construction period to providea [C Completed Nalcor Energy Lower Churchill Project, Environmental Effects Monitoring Program - 2014

general understanding of the location of the RWMH and the MMH caribou relative to Red Wine Mountains Caribou Herd, 2014 Aerial Survey and Collar Deployment; 2015

Project components and planned Project construction areas Annual Caribou Report — Red Wine Mountain Herd (includes Aerial survey}; Nalcor Energy
Lower Churchill Project, Environmental Effects Monitoring Program - 2016 Red Wine
Mountains Caribou Herd, 2016 Aerial Survey; 2015 Annual Caribou Report — Mealy
Mountain Herd (includes Aerial Survey); 2016 Annual Caribou Report — Mealy Mountain
Herd (includes Aerial Survey); 2017 Annual Caribou Report —Mealy Mountain Herd
{includes Aerial Survey)

Each year an annual report will be submitted to NLDEC-WD that will include the following |C Completed 2014 Annual Caribou Report — Red Wine Mountain Herd ; 2015 Annual Caribou Report —

components: Red Wine Mountain Herd; 2016 Annual Caribou Report — Red Wine Mountain Herd ; 2017

¢ Analysis of woodland caribou distribution, movement and habitat selection in the range Annual Caribou Report — Red Wine Mountain Herd; Nalcor Energy, Labrador-Island

of the RWMH and MMH, based on telemetry collar data. Transmission Link — Environmental Effects Monitoring Program — Red Wine Mountains

 Discussion of any mortality events involving collared caribou. Caribou Herd - 2014-2017 Winter and Calving/Post-Calving Ranges; 2015 Annual Caribou

* Georeferenced information on all caribou sightings {from this program and other Report — Mealy Mountain Herd; 2016 Annual Caribou Report — Mealy Mountain Herd;

programs or sources) and monitoring of established buffers, as they related to ground and 2017 Annual Caribou Report — Mealy Mountain Herd; Nalcor Energy, Labrador-Island

aerial-based surveys within 20 km of the Project area. Transmission Link — Environmental Effects Monitoring Program — Mealy Mountains
Caribou Herd - 2014- 2017 Winter and Calving/Post-Calving Ranges

As illustrated throughout this EIS, the EA process, including its associated governmental, C Completed Chapters 7 & 8 of the Labrador-Island Transmission Link Environmental Impact Statement;

Aboriginal and stakeholder consultation, has been and will continue to be a key aspect of Stakeholder Relations Strategy

Project planning and design.

PEEMP Reporting Requirements - Freshwater Fish, Construction, Monthly. Monthly Water |C Completed Monthly Water Quality Reports: NE-LCP-MEMO-001785, NE-LCP-MEMO-001773, NE-LCP-

Quality Report - monthly summary of the sample analysis at site locations of various water MEMO-001872, NE-LCP-MEMO-001899, NE-LCP-MEMO0-002026, NE-LCP-MEMO-002086,

chemistry parameters such as nitrates, ammonia, pH and total suspended solids (TSS). NE-LCP-MEMO0-002217, NE-LCP-MEMO-002283, NE-LCP-MEMO-002363, NE-LCP-MEMO-
002442, NE-LCP-MEMO-002510, NE-LCP-MEMO-002577, NE-LCP-MEMO-002640, NE-LCP-
MEMO-002703, NE-LCP-MEMO-002784, NE-LCP-MEMO-002825, NE-LCP-MEMO-002885,
NE-LCP-MEMO-002957, NE-LCP-MEMO-003010, NE-LCP-MEMO-003054, NE-LCP-MEMO-
003126, NE-LCP-MEMO-003255
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FACS'MILE Hydro Place

500 Columbus Drive
P. 0. Box 12800

\ St. John’s, NL
. aAlC Py
m enerqQy
LOWER CHURCHILL PROIECT

Arals

10! ' FROM:

Chef Jean-Charles Pi¢latho Gllbert Bennett

COMPANY: DATE:
Consell des Innus d’Ekuanitshit 5/13/2009

FAX NUMBER: PAGES INCLUDING COVER:
41R-949-2085 9

PHONE NUMBER: SENDER'S REFERENCE NUMBER;

418-949-2234

RE: YOUR REFERENCE NUMBER:
Community Consultation Agreement

COURGENT [JIFOR REVIEW [JPLEASE COMMENT CJPLEASE REPLY [JPLEASE RECYCLE

NOTES/COMMENTS;

Please see attached.

Plec— < digc@_%qm» Oremdo =

Tt Reploce ot Sws one .

Theax "0,
%CQW_

This fucsimile message Is privileged and contains confidential informalion intended only for the person(s) named above. Any other distribution,
copying or disclosure is strictly prohibited. If you have recuived this in errer, please notify us immediately by telephone and return the original
1ransmission Lo us by mail without making a copy.
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Canfidential and Without Prejudice
Nalear Community Consultation Agreement

COMMUNITY CONSULTATION AGREEMENT - @, 2009.

BETWEEN: Nalcor Energy, a budy corporate existing pursuant to the Energy
Corporation Act, SNL 2007, ¢. E-11.01, having its head office in the City
of St. John’s, in the Province of Newfoundland and Labrador;

(“Nalcor™)
AND; Conseil des Innus d'Ekuanitshit
("Ekuanitshit")
(Collectively, the “Partics”)
WHEREAS:

1. The Environmental Impact Statement Guidelines for the environmental assessment of the
generation components ol the Lower Churchill Project (the "Project") require that the
Proponent. consult with named Aboriginal groups and communitics to familiarize the
group or community with the Project and its potential environmental effects, to identify
any issues or concerns regarding potential environmental effects of the Project and to
identify what actions the Proponent proposes to take to address issues or concerns.

2. Nalcor has registered the proposed transmission line project for cnvironmental
assessment by the Governmeants of Nowloundland and Labrador and Canada and wishes
to provide information respecting the proposed transmission line project to Ekuanitshit.

3. Nalcor wishes to provide information respecting both the generation and transmission
components of the Project and to consult with Ekuanitshit in respect of the Project
impacts in order to fulfill certain of the requirements of the Environmental Impact
Statement Guidelines and to obtain information with respect to the potential
environmental effects of the Project upon the interests and rights of the Tnmu of
Ekuanitshit.

NOW THEREFORE the Partics agree to conduct consultation in respect of the Project in
accordance with the following terms and conditions of this Community Consultation Agreement
(the “Consultation Agreement™):

1. Community Consuliat

1.1 Ekuanitshit and Nalcor shall jointly implement 4 community consultation process that
shall have the following objectives:

* to enable and facilitate effective communication and consultation between the
Parties with respect to the Project and to fund the participation of Ekuanitshit in
achieving the objectives ol this Consultation Agreement in accordance with its
terms;

. to respond to questions, issues and concerns raised by the Innu of Ekuanitshit
about the Project;

Page |
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Confidential and Without Prejudice
Draft Community Consultation Agreement

. to determine what Innu of Ekuanitshit think about the project and how it may
affect the Innu of Ekuanitshit;

. to communicate the findings of the community consultation process to Ekuanitshit
and Nalcor;

. to identify traditional knowledge and current use of resources.

1.2 The Parties agree 1o cooperate with each other to ensure the objectives of the community
consultation process set out in scction 1.1 are achieved. In the event of a dispute, the
Parties agree to meet within five (5) days of written notice of the dispute and to attempt
10 resolve the dispute through reasonable efforts taken in good faith. If the dispute cannot
be resolved by the parties, it shall be referred o the Senior Representatives of Nalcor and
Ekuanitshit, identificd in section 7.2.

1.3 Ekuanitshit shall employ one full-time community consultation officer for Ekuanitshit
funded by Nalcor in accordance with Appendix “B” of this Consultation Agreement and
who will perform the community consultation officer’s duties in that community. The
selection and employment of the community consultation officer shall be subject to
Nalcor's prior approval. The community consultation officer will gather and dissemninate
information on the Project from and to Ekuanitshit using one or morc of the following

methods:

» community resource centres;

. workshops;

) informant interviews;

. community newsletters;

. internet communications;

. radio open-line programs; and

. community information sessions.

1.4  Within twenty (20) days of the execution of this Consultation Agreement, Ekuanitshit
shall provide to Nalcor, for its approval, a Workplan and schedule of community
consultation activitics for the period comuencing on the date of execution of this
Consultation Agreement up to and including the preparation of the final report pursuant
Lo section 4.2 twelve (12) months after the exccution of this Consultation Agreement.
The Workplan shall be attached as Appendix "A" to this Consultation Agreement.

2. Term and Amendment

2.1 This Consultation Agrecment shall come into effect upon its execution by the Partics.

22  The Partics agree that the term of this Consultation Agreement shall be for the period
commencing upon the execution ol this Consultation Agreement (the "Effective Date")

and terminating the earlier of twelve (12) months from the date of cxecution or sixty (60)
days from the date of written notice under section 2.3(b).

Page 2
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Confidential and Without Prejudice
Draft Community Consultation Agreement

2.3 Notwithstanding section 2.2,

(a) the Parlics may, by agreement in writing, extend the term of this Consultation
Agreement; and

(b) either Party may terminate this Consultation Agreement at any time by giving the
other Party sixty (60) days written notice of intent Lo terminate.

2.4  Upon termunation, all elements of this Consultation Agreement terminate, including all
financial coniribution commitments, and any unexpended advances of funds will be
retumed by Ekuanitshit to Nalcor.  For greater certainty, Nalcor shall not be responsible
for any new expenditure made, incurred or committed to by Ekuanitshit after the date of
termination referred to in section 2.2.

2.5  This Agreement may only bc amended with the written consent of both Parties and any
such amendment will become effective upon its execution hy the Parties, unless another
date is agreed 0.

3. Fun

3.1 Nalcor shall provide honoraria and funding in accordance with Appendix "B" of this
Consultation Agrecment.

4. Reporting Requirements

4.1  On amonthly basis, Ekuanitshit shall provide to Nalcor:

® a written activity report describing the consultation activities undertaken, including any
relevant iysues emetging as a result of such consultation: and

» an unaudited monthly financial report in the format presented in Appendix "C" prepared
in accordance with generally accepted accounting principles, reporting total revenues
and eligible expenditures incurrcd and accrued and funded pursuant to this Consultation
Agreement.

42 No later than twelve (12) months afier the effective date of this Consultation Agreement,
Ekuanitshit shall provide to Nalcor a report in wriling summarizing the consultation
activitics which have becn undertaken and describing the findings of the consultation
process, including any traditional knowledge or information on the current use of
resources for traditional purposes within the Project area,

4.3 Ekuanitshit shall, no later than niucty (90) days following the close of its fiscal year,
provide Nalcor with an audited financial statement prepared in accordance with generally
accepted auditing principals showing total revenue and eligible expendimures under this
Consultation Agreement and detailing that the funds received under this Consultation
Agreement were accounted for and spent properly and in accordance with (his
Consultation Agreement,

Page 3
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4.4  Nalcor may request from Ekuanitshit such information and documentation that it may
reasonably require to confirm that advances or payments made pursuant to this
Consultation Agreement were disbursed for eligible cxpenditures and madc by
Ekuanitshit in accordance with this Consultation Agreement and tnay, at its own expensc,
appoint an indcpendent auditor to verify eligible expenditures made by Ekmanitshit
pursuant to this Consultation Agreement.

N Information, Confidentiality und Disclosure

5.1  The Partics agree that it will be nccessary to share, evaluate and discuss certain
information to fulfill the objectives of this Consultation Agrecment and therefore agree Lo
provide such information as is relevant and necessary to fulfill the objectives of this
Consultation Agreement. The Parties acknowledge that certain information may be
restricted, commercially sensitive or otherwise subject to confidentiality requirements.
Nalcor agrees to provide access to such restricted, conlidential or commercially sensitive
information, where necessary and relevant to the objectives of this Consultation
Agreement, provided that appropriate confidentiality agreements have been executed by
the Parties to protect such confidential and commercially sensitive information.

5.2 Notwithstanding anything else in this Consultation Agreement, Ekuanitshit acknowledges
that Nalcor shall not be obliged 10 disclose or share with Ekuanitshit environmental,
engineering, financial or other information pertaining to the evaluation of particular
development options by Nalcor,

5.3  The Parties agree Lo execute appropriate confidentiality agreements to protect restricted,
confidential or commercially sensitive information and to release information respecting
the Project only in accordance with the terms of such confidentiality agreements or as
otherwise required by law.

“h
=

The Parties agrec that all discussions leading to the formation of this Consultation
Agrecment, this Consultation Agrecment and discussions, negotiations, information
acquired and reports prepared pursuant o this Consultalion Agrecment will be
confidential and will not be disclosed to any other person cxcept:

(a) as the Partics agree in writing;

(b) as may be required by law or by the terms of any confidentiality agreement
cxecuted betwcen the Parties;

(¢) as may be permitted pursuant to the exercise of a statutory or regulatory
discretion; or

(d) pursuant to section 6.2 or in litigation dealing with a breach or an alleged breach
of this Consultation Agrecment.

Paged
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6. Without Prejudice

6.1  This Agreement and  all negotiations surrounding it shall not be, and nothing contained
in this Consultation Agreement shall be, construed as conferring on, recognizing,
limiting, modifying, replacing, denying or derogating from any Aboriginal, treaty or
constitutional rights or obligations of either the Parties or the Innu of Ekuanitshit which
may bc claimed by the Parties, or the Innu ol Fkuanitshit and their representatives thereof
and is without prejudice to the positions which may be taken by the Parties with respect
thereto in any other forum, court of law or otherwise.

6.2  Notwithstanding scction 6.1, this Consultation Agreement and all negotiations
surrounding it and the consultation activities conducted pursuant to this Consultation
Agreement are not subject to settlement privilege und either Party may reference the
cxistence or the content of this Consultation Agrecement and any discussions,
negotiations, activities or reports conducted or prepared pursuant to this Consultation
Agreement and may tender cvidence of such discussions, negotiations, activities or
reports in any action, petition or proceeding in any forum rclating to the issuc of
consultation.

6.3  This Agrcement is not, and shall not be interpreted to be, u lreaty or land claims
agreement within the meaning of 8.25 or 8.35 of the Constitution Act, 1982,

6.4  This Consultation Agreement and the negotiations leading to its formation, execution and
implementation are without prejudice to any Party in any {ulure negotiations.

6.5  Except as otherwise specifically provided herein, nothing in this Consultation Agreement
shall limit in any manner the rights, jurisdiction, authority, obligations or responsibilities
of either Party or their representatives.

6.6  Nothing in this Consultation Agreement obliges Nalcor to act in a manner inconsistent
with or contrary to law and nothing in this Consultation Agrcement [etters or is to be
interpreted as fettering the discretion of Nalcor.

6.7  Nothing in this Consultation Agreement is intended to limit the participation by

Ekuanitshit or by Nalcor in any public processes cstablished by Newfoundland and
Labrador or Canada respecting the cnivironmental assessment of the Project.

Page 5
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7. Communications

7.1  Any noticc or other communication required or permitted to be given under this
Consultation Agreement shall be given in writing and will be deemed to have been well
and sutficiently given if sent by registered mail, courier or facsimile to:

In the case of Nalcor Energy, to:

Gilbert Bennett

Vice President

Lower Churchill Project

P.Q. Box 12800, 500 Columbus Drive
St. John's, NL A1B 0C9

Ph: (709) 737-1836

In the case of Ekuanitshit (o:

Any notice sent by registered mail shall be deemed to have been duly given and received
by a Party on the fifth business day following the duy of mailing and on the following
day if sent by facsimile transmission.

7.2 A person shall be designated by each of the Parties to act as the Senior Representative of
that Party for the purposes of this Consultation Agreement. Until the Parties to thiy
Consultation Agrecement are otherwisc advised, the designated persons who represent
each ol the Partics are:

In the casc of Nalcor Cnergy,

Gilbert Bennett

Vice President

Lower Churchill Project

P.O. Box 12800, 500 Columbus Drive
St. John's, NL. A1B 0C9

Ph: (709) 737-1836

I the case of Ekuanitshit,

7.3  In the cvent that it becomes necessary to substitute individuals for thosc referred to in
section 7.2, the Party doing so shall notify the other Parly in accordance with section 7.1
and provide the appropriate documentation to effect the change.

Page 6
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8. General

8.1  There will be no presumption that any ambiguity in any of the terms of this Consultation
Agreement shall be intcrpreted or resolved in favour of cither Party.

8.2  This Consultation Agrecment, including the Appendices, and any valid amendment to it
constitute the entire agreement between the Parties with respect to the subject matter of
this Consultation Agreement, unless otherwise agreed by the Parties.

8.3  Ekuanitshit represents that this Consultation Agreement is binding upon itself and the
Innu of Ekuanitshit and that all neccssary actions have heen taken to authorize the
execution of this Consultation Agreement.

84  Nalcor rcpresents that this Consultation Agreement is binding upon it and that all
necessary actions have been taken to authorize the execution of this Consultation
Agreement.

8.5  Ekuanitshil represents and warrants that there are no actions or proceedings pending by
or against Ekuanitshit or any of its members that would materially impuir its ability to
fulfill its obligations under this Consultation Agreement and that it has not entered into
any other agrcement that would prevent it from fulfilling its obligations under this
Consultation Agreement.

8.6  This Consultation Agreement is a legally binding contract which shall be considered to
have heen made in Newfoundland and Labrador and is subject to laws of general
application and shall be interpreied in accordance with the laws of Newfoundland and
Labrador and the federal laws ol Canada applicablc therein without regard to conflicts of
laws principles that would impose the laws of any other jurisdiction and each Party
hercby irrevocably and unconditionally submits to the exclusive jurisdiction of the courts
of Newfoundland and Labrador and all courts competent to hear appeals thercfrom.

8.7  No Party shall challenge or support a challenge (o the validity of this Consultation
Agreement or any provision thereof.

8.8  The Parties agree that compliance by Nalcor with the provisions of this Consultation
Agreement completely fulfills the requirements of the Environmental Impact Statement
Guidelines and discharges the obligations of Nalcor with respect to consultation with
Ekuanitshit in respect of the Environmental Impact Statement Guidelines.

89  All communications, notices, reports and other documentation required or permitted by
this Consultation Agreement shall be made only in French or English, provided that such

communications, notices, rcports and other documentation shall be provided to the
receiving Party in the official language of that Party.

Page 7
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IN WITNESS WHEREOF cach of the Parties have caused this Consultation Agrecment to be
cxecuted by the duly authorized signing officers of the Parties:

Nalcor Energy
Per Per
Witness
Date
Conseil des Innus d’Ekuanitshit
Per Per
Witness

Date

Page 8
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APPENDIX "A"

WORKPI.AN

Page 9
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APPENDIX "B"
ELIGIBLE EXPENDITURES

Eligible expenditures to be funded under the terms and conditions of this Consultation
Agreement must be legitimate and reasonable and are defined as follows:

. salary for 1 community consultation officer: [$®]

. pre-approved travel, honoraria and disbursements incurred [$® per elder to a
maximum of $@).
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Draft Community Consultation Agreement

APPENDIX "C"
MONTHLY FINANCIAL REPORT FORMAT

STATEMENTS OF REVENUES

AND EXPENDITURES REPORT PERIOD
Month Project to Date
Month of: Current Opening Closing
Revenuc:
Expenditures
Total

Comimunity Consultation

Salaries and Benefits

Travel and Disbursements

Community Consultation
Office and Overhead Costs
Total

Total Expenditures

Transfers

Community Consultation

Payments as per Agreement

Transferred - in

Transferred — out
Balance Funded

Page 11
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‘ na lco r Hydro Place. 500 Columbus Drive,
\ ener P0. Box 12800. 5¢. john's. NL
i (anada A1B 0C%

LOWER CHURCHILL PROJECT
t.709.737.1833 or 1.888.576.5454
f. 709.737.1985

Doc. No. 09-5/911
May 13, 2009

Chef Jean-Charles Piétacho
Conseil des Innus d'Ekuanitshit
35, rue Manitou, Case Postale 420
Mingan, Québec

GOG 1v0

Dear Chef Piétacho;

As you are aware, Nalcor Energy ("Nalcor") has registered both the generation project
and the Island Link transmission project for environmental assessment with the
Governments of Newfoundland and Labrador and Canada and has provided copies of
relevant documentation respecting each project to the Conseil des Innus d'Ekuanitshit
("Ekuanitshit").

Naleor wishes to cansult with Ekuanitshit respecting both the generation and
transmission projects to obtain information with respect to the potential environmental
effects of the Project upon the interests of its members.

To assist us in engaging in meaningful consultation, Nalcor has prepared a Community
Consultation Agreement which is attached for your review. This agreement is intended
to regularize our ongoing consultation on the environmental effects of the two projects
and to provide funding in accordance with an agreed upon community consultation
workplan.

I'd be grateful if you would review the attached and, if you are in agreement with its
terms, please return two signed copies to me at the following address:

Mr. Gilbert Bennett

Vice-President, Lower Churchill Project
Nalcor Energy

500 Columbus Drive, P. O. Box 12800
St. John's, Newfoundland and Labrador
AlB 0CH
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Chef Jean-Charles Piétacho 2
Conseil des Innus d’Ekuanitshit

May 13, 2009

I will, in turn, sign the agreements and return one copy to you for your records.

Thank you,

RSEX

ilbert Bennett, P, Eng.
Vice President
Lower Churchill Project

Enclosure (1)

\L
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COMMENTS OF THE INNU OF EKUANITSHIT
ON THE ADDITIONAL INFORMATION
PROVIDED BY THE PROPONENT, NALCOR
ENERGY

LOWER CHURCHILL HYDROELECTRIC GENERATION
PROJECT
CEAR 07-05-26178

David Schulze
Dionne Schulze, Counsel for Corporation Nishipiminan
On behalf of the Innu of Ekuanitshit

December 18, 2009

Page 1
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I Role of the Environmental Impact Statement in environmental assessment

The primary obligations of the Panel are to “ensure that the information required for an assessment of a
project by a review panel is obtained and made available to the public” (Canadian Environmental
Assessment Act (CEA Act), paragraph 34(a)).

The information required for the assessment of a project includes, at a minimum, the information that
must be provided by the proponent in the Environmental Impact Statement (EIS) presented to the Review
Panel in accordance with the directives set out in the Environmental Impact Statement Guidelines issued
by the Government of Canada and the Government of Newfoundland and Labrador in July 2008.

It is only “once the Panel is satisfied that all the relevant information is available,” that it can “make a
determination on the sufficiency of the EIS for the purpose of public hearings.” See: “Agreement
Concerning the Establishment of a Joint Review Panel for the Environmental Assessment of the Lower
Churchill Hydroelectric Generation Project” (2008), Schedule 1, Part 111, paragraphs 3 and 6 (we
underlined).

A deficient EIS cannot, by definition, be sufficient for the purpose of hearings since the information
required for the assessment of the project would not be available to either the public or the Panel.

1. Lack of an assessment of the impacts on the Innu of Ekuanitshit
A. Requirements of the CEA Act

Subsection 2(1) of the Canadian Environmental Assessment Act expressly provides that a federal
authority must consider, among other things, “any change that the project may cause in the environment
... and any effect of any change ... on the current use of lands and resources for traditional purposes by
aboriginal persons.”

The Guidelines specify that the Innu community of Ekuanitshit is one of the Aboriginal groups to be
considered (84.8).

In this particular instance, the responsible authorities, i.e. the Minister of Transport and the Minister of
Fisheries and Oceans, must consider the project’s impacts on land and resource use by the Innu of
Ekuanitshit. No valid decision concerning the project could be made without this information.

The Ministers assigned responsibility for gathering information to the Review Panel, and the Panel has
not indicated its intention to disregard the Guidelines and compensate for the deficiencies of the EIS by
gathering information on its own initiative.

Moreover, it is obvious that the Innu of Ekuanitshit could not provide the Panel with the technical and
scientific description of the project’s impact on their community as required by the CEA Act, having a
budget for this purpose of only $55,850.25, granted under the Aboriginal Funding Envelope of the
Participant Funding Program.
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In the absence of an EIS that meets the requirements of the Guidelines, the Panel could therefore not hold
public hearings for the purposes set out in paragraph 34(b) of the CEA Act, nor prepare the report
required under paragraph 34(c).

B. Requirements of the Guidelines

The July 2008 Guidelines stipulate that for the Aboriginal groups concerned, “the EIS shall demonstrate
the proponent’s understanding of the interests, values, concerns, contemporary and historic activities,
Aboriginal traditional knowledge and important issues facing Aboriginal groups, and indicate how these
will be considered in planning and carrying out the project” (§4.8).

Furthermore, with respect to the consultation and the description, the Aboriginal groups concerned all
have equal status.

To assist in ensuring that the EIS provides the necessary information to address the issues of
concern to these groups, the proponent shall consult with each group for the purpose of:

(a) familiarizing the group with the project and its potential environmental effects;

(b) identifying any issues of concern regarding potential environmental effects of the project;
and

(c) identifying what actions the proponent is proposing to take to address each issue
identified, as appropriate.

If the proponent is not able or should not address any particular issue(s), the EIS should include
supporting reasons.

The results of those consultations are to be presented in a separate chapter of the EIS with
individual sections for each of the affected Aboriginal groups. (we underlined)

The Guidelines also stipulate that the EIS shall demonstrate:

e in the section on the identification of issues and selection of valued environmental components
(VECs), that Aboriginal concerns related to the component shall be considered (84.4.1);

¢ inthe delineation of study areas specific to each VEC, that contemporary and historic Aboriginal land
use shall be taken into consideration (84.4.2);

¢ inthe description of the existing environment of the study area that Aboriginal traditional knowledge
shall be considered (84.4.4);

e in the description of relevant land and resource use within the study area of the VECs, that the
proponent shall include “current use of land and resources (including aquatic resources) by
Aboriginal persons for traditional purposes, including location of camps, harvested species and
transportation routes” (84.4.4.4);

o inthe assessment of the beneficial and adverse effects of the project on the socio-economic
environment, that how the project may affect Aboriginal groups shall be considered (84.5.1);

e in the description of the mitigation measures that the continued access and passage on land by
Aboriginals “for harvesting and travel ... and the alternatives to be provided in the event of
disruption” shall be ensured (84.6.1(f)); and
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o inthe description of the mitigation measures that “to maximize labour market opportunities” for
Aboriginals shall be considered (84.6.1(1)).

Obviously, if the proponent does not consult the Innu of Ekuanitshit, it will be unable to consider their
interests, values and concerns or their contemporary and historic activities, as the Guidelines require.
Without specific and planned consultation of the Innu of Ekuanitshit by the proponent, the EIS cannot
adequately describe the project’s effects on this Aboriginal community or the planned mitigation
measures.

C. Lack of consultation of the Innu of Ekuanitshit

In another environmental assessment, Hydro-Québec had no problem recognizing that “[translation]
essentially, the territory used by the Innu of Ekuanitshit in the 20th century ... extends as far as the
Churchill River in Labrador” (Complexe de La Romaine; Etude d’impact sur I’environnement, December
2006, Vol. 6, p. 38-8).

However, the proponent waited until May 2008 to contact the Innu of Ekuanitshit and, then, only to
propose a meeting, without providing any support to assist the community in its ability to respond to this
invitation (Response, IR# JRP.2.a-2).

The proponent knew or should have known that, at the same time, the Innu of Ekuanitshit were busy
participating in the environmental assessment of the Romaine Hydroelectric Complex Project (CEAR
Reference No. 04-05-2613), another major project proposed in the heart of their territory.

However, since 1998, the proponent has been consulting Innu Nation, i.e. an organization of the two
communities in Labrador, Sheshatshiu and Natuashish (EIS 88.3.1, 9.1.2). These two communities have
received funding from the proponent for consultation purposes since 2000, even before the project was
defined (88.3.1.5). However, the proponent admits in its EIS that the community of Natuashish will not
even be affected by the project (EIS, Vol. I, p. 4-25).

The proponent was clearly influenced by the policy of its shareholder, the Newfoundland government,
which has systematically refused to consult the Innu whose reserves are located in Quebec
(Newfoundland and Labrador, House of Assembly, Proceedings, Vol. 45, No. 2 (May 18, 2006),

Hon. Ed Byrne, Minister of Natural Resources).

The proponent made no other concrete gestures before proposing, in a letter in May 2009, the funding of a
single consultation officer position (Response, IR# JRP.2.c). Despite the obvious inadequacy of this offer,
given the scope of the project, the Council agreed to meet with the proponent’s representatives on an
exploratory basis during a meeting held in the community on June 1, 2009 (Response, IR# JRP.2).

The proponent has still not decided on a method for gathering information concerning “the interests,
values, concerns, contemporary and historic activities” of the Innu of Ekuanitshit, as required by the
Guidelines, and it has still not proposed a method for how these will be considered “in planning and
carrying out the project.”
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1. Other EIS deficiencies
A. Fish and mitigation measures
1. Requirements of the Guidelines

“Among the effects of the project to be assessed on the biophysical environment, effects on fish and fish
habitat [...] should be considered” (84.5.1).

More specifically, the proponent shall:

e “describe the relevant components of the aquatic environment within the study area of the VECs,
including [...] biological diversity, composition, abundance, distribution, population dynamics and
habitat utilization of aquatic species, including fish” (84.4.4.2(9));

e prepare a component study on “fish and fish habitat (plankton, benthos, marine mammals)”
(84.4.5(e)); and

e determine “whether the project is likely to cause significant environmental effects on renewable
resources and therefore compromise their capacity to meet present and future needs,” including fish,
and “clearly establish, taking into account the result of their impact assessment, whether these
renewable resources are likely to be significantly affected following the implementation of proposed
mitigation measures (residual significant environmental effects)” (§84.5.4).

The Guidelines also stipulate a specific mitigation measure for fish, i.e., to develop “an approach to
determine, develop and maintain minimum flow requirements when describing mitigation measures for
the construction, reservoir filling and operation phases of the project, including fish habitat maintenance
and fish passage, such as the fish passage facility in the causeway across the Churchill River associated
with the Trans Labrador Highway Phase 111" (84.6.1(d)).

For general mitigation measures, the EIS shall:

o identify and discuss those measures “that are technically and economically feasible and that would
mitigate the significant adverse effects of the project and enhance beneficial effects, including the
interaction of these measures with existing environmental management plans” (84.6.1);

o evaluate the rationale for and effectiveness of these measures, and discuss “mitigation failure [...]
with respect to risk and severity of consequence” (§84.6.1);

o describe mitigation measures “for the construction, operation and maintenance phases” (84.6.1); and

e ensure that they are effectively implemented by describing “the environmental and socio-economic
monitoring and follow-up programs to be incorporated into construction, operation and maintenance
activities (84.6.4).

Page 5
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2. Lack of a habitat compensation strategy

It will be recalled that, in their submissions on the adequacy of the EIS, the Innu of Ekuanitshit pointed
out that the proponent based its environmental analysis of fish species in the reservoirs on a method that
is not particularly reliable. Moreover, even if this method produced more reliable results, it did not
consider the actual operating conditions of the facilities or fluctuations in water depth and current velocity
conditions in the reservoirs. See: Document No. 213, “Comments on the Adequacy of the EIS,” CEAR
0705-26178, June 22, 20009.

In its responses to requests for additional information, the proponent admits that Fisheries and Oceans
Canada (DFO) determined harmful alteration, disruption or destruction (HADD) of fish habitat far
exceeding the EIS predictions. In fact, the DFO determination identified 5 135.91 ha of fish habitat that
will be harmfully altered or destroyed, a figure which the proponent now concedes is valid. (Response,
IR# JRP.49(a)).

These different conclusions can in fact be attributed to the proponent’s claim that post-project habitat
utilization by fish could be beneficial, while DFO emphasized the uncertainty surrounding these
conditions and application of the precautionary principle. Nalcor eventually accepted the validity of
DFO’s analysis (Response, IR# JRP.49(a)).

The proponent now concedes that because of the difference in the original conclusions, the actual HADD
caused by the project is not included in the EIS (Response, IR# JRP.49(a)). The proponent also states that
it cannot include details of its planned mitigation strategy in the responses to the requests for additional
information since this strategy will not be completed until 2010 (Response, IR# JRP.49(b)).

3. Lack of required mitigation measures

Under section 5 of the CEA Act, an environmental assessment is required for this project because
Fisheries and Oceans Canada may issue a permit or licence under subsection 35(2) of the Fisheries Act
(Guidelines, 81.3). However, subsection 35(2) allows the alteration, disruption of destruction of fish
habitat “by any means or under any conditions authorized by the Minister or under regulations” made
under the Fisheries Act.

The mitigation measures proposed by the proponent will constitute the “authorized conditions” since,
under DFO policy, habitat compensation is required when a Fisheries Act subsection 35(2) authorization
will be issued (DFO, Practitioners Guide to Habitat Compensation, version 1.1, 83.1.1).

The compensation that the proponent is proposing in order to address the HADD that its project will
cause is therefore a key element of this environmental assessment. If the mitigation measures that
constitute the compensation are not included in the EIS and cannot be provided in the responses to the
requests for additional information, then the requirements of sections 4.6.1 and 4.6.4 of the Guidelines
will not be met.
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B. Caribou and cumulative effects
1. The requirements of the Guidelines

When describing *“the relevant components of the terrestrial environment within the study area of the
VECs [valued environmental components],” the proponent shall include the “composition, abundance,
distribution, population dynamics and habitat utilization of terrestrial fauna, including mammals”
(84.4.4.3(1)).

More specifically, caribou was selected as a “key indicator species [...] to focus the environmental
assessment.” Caribou was selected in particular for its representativeness, its “importance in the food
web” and its “importance from socio-cultural and economic perspectives” (84.4.4.3).

Large mammals are also one of the VECs for which component studies must be prepared (84.4.5).

Not only is it public knowledge that caribou migrations extend beyond the project study area, but the
proponent is also required to study the cumulative effects of the project. In fact, the CEA Act requires that
the assessment of a project by a review panel shall include a consideration of “any cumulative
environmental effects that are likely to result from the project in combination with other projects or
activities that have been or will be carried out” (paragraph 16(1)(a)).

The Guidelines specify that “cumulative effects are defined as changes to the environment due to the
project where those overlap, combine or interact with the environmental effects of other existing, past or
reasonably foreseeable projects or activities” (84.5.3).

In its EIS, the proponent was therefore required to:

(@) identify and justify the VECs that will constitute the focus of the cumulative effects
assessment;

(b) present a justification of the spatial and temporal boundaries of the cumulative effects
assessment. The boundaries for the cumulative effects assessment will again depend on the
effects being considered (e.g., will generally be different for different effects). These
cumulative effects boundaries will also generally be different from (larger than) the
boundaries for the corresponding project effects;

(c) describe and justify the choice of projects and selected activities for the cumulative effects
assessment. These shall include past activities and projects, those being carried out and
future projects or activities likely to be carried out;

(d) describe the mitigation measures that are technically and economically feasible and
determine the significance of the residual cumulative effects; and

(e) assess the effectiveness of the measures applied to mitigate the cumulative effects. In cases
where measures exist that are beyond the scope of the proponent’s responsibility that could
be effectively applied to mitigate these effects, the proponent shall identify these effects and
the parties that have the authority to act.
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Guidelines, §4.5.3

In the preparation of its EIS, the proponent was required to consider the guide published by the Canadian
Environmental Assessment Agency (Guidelines, 84.5.3). Caribou was specifically mentioned as an
example in this guide when assessing “landscape nibbling” as a cumulative effect. The Agency’s guide
mentioned not only direct habitat loss, but also habitat fragmentation (Cumulative Effects Assessment
Practitioners’ Guide (1999), Form 10).

2. Lac Joseph caribou herd

Both the Innu of Ekuanitshit in their submissions on the acceptability of the EIS and the Review Panel
itself in its information request cited a study by the Newfoundland government indicating that the range
of the Lac Joseph caribou herd extends well beyond the study site (Government of Newfoundland and
Labrador. Department of Environment and Conservation, “Recovery strategy for three Woodland
Caribou herds (Rangifer tarandus caribou: Boreal population) in Labrador,” 2004).

The Panel also pointed out that “with regards to the project, the proponent states that ‘Nalcor Energy’s
operations at Churchill Falls and the associated transmission, as well as the project, are within the range
of the sedentary Lac Joseph and Red Wine Mountains caribou herds, both considered threatened under
federal and provincial legislation’” (IR# JRP.122) (underlined in the original).

The proponent has acknowledged the overlap between the area used by the Lac Joseph herd and the
footprint of the project, and that caribou from this herd are “occasionally” found within the Lower
Churchill watershed (Response, IR# JRP.122).

3. Lack of a study of the impacts on the herd

It will be recalled that in their submissions on the acceptability of the EIS, the Innu of Ekuanitshit
pointed out that “use of the study area by woodland caribou from the Lac Joseph herd was not
determined, even though the range of this herd partially overlaps the project study area. This would
require conducting inventories, with an additional marking program to identify their use of this area.”

The Innu of Ekuanitshit also pointed out that the proposed follow-up and mitigation measures program
for woodland caribou was “clearly insufficient.” See: Document No. 213, “Comments on the Adequacy
of the EIS,” CEAR 07-05-26178, June 22, 2009.

The Panel, asked the proponent “to confirm its understanding of the range of the Lac Joseph herd and to
either justify or reconsider the exclusion of the Lac Joseph caribou herd from the environmental
assessment.” See: IR# JRP.122.

The proponent claims that project effects to the Lac Joseph caribou are not likely because individual Lac
Joseph female caribou are rarely found within the lower Churchill River valley or other locations where
physical disturbances associated with the project are anticipated. The proponent therefore did not act on
the Panel’s request to reconsider the exclusion of the Lac Joseph herd from its EIS (Response,

IR# JRP.122).
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The proponent’s conclusions concerning the presence of the herd in the project study area are, in all
cases, contradicted by the province’s biologists. Furthermore, the proponent has never justified its
decision to not conduct a cumulative effects assessment whose spatial boundaries would be larger than
the boundaries for the corresponding project effects.

The Innu of Ekuanitshit reiterate the conclusion of their consulting biologist that “it would therefore have
been advisable to conduct a complete inventory of the watershed in the winter or spring [...] as Hydro-
Québec did for the Romaine complex in the winter of 2008 (at the request of Ekuanitshit).” They further
argue that given the lack of a study on the direct and indirect effects on the Lac Joseph herd, the EIS does
not meet the requirements of the Guidelines concerning large mammals in general and caribou in
particular, as well as the requirements concerning cumulative effects.

V. The Environmental Impact Statement is insufficient
A. Fundamental deficiencies in the study

The July 2008 Guidelines stipulate that for the Aboriginal groups concerned, including the Innu of
Ekuanitshit, “the EIS shall demonstrate the proponent’s understanding of the interests, values, concerns,
contemporary and historic activities, Aboriginal traditional knowledge and important issues facing
Aboriginal groups, and indicate how these will be considered in planning and carrying out the project”
(84.8).

The proponent acknowledges that it has not yet decided on a method for gathering information
concerning the Innu of Ekuanitshit (Response, IR# JRP.2). It has not yet proposed a method for how
their interests will be considered “in planning and carrying out the project.”

The Guidelines require the description of mitigation measures in general and more specifically the
description of “mitigation measures for the construction, reservoir filling and operation phases of the
project, including fish habitat maintenance” (84.6.1(d)).

The proponent admits that the potential extent of the harmful alteration, disruption or destruction
(HADD) of fish habitat exceeds what is indicated in the EIS (Response, IR# JRP.49(a)).
Compensatory measures will be required by DFO before it issues a permit or licence under subsection
35(2) of the Fisheries Act, which is what triggered this environmental assessment.

However, the mitigation measures that constitute the compensation are not included in the EIS and
cannot be provided in the responses to the requests for additional information, since the strategy will
not be completed until 2010 (Response, IR# JRP.49(b)).

The proponent was required to include in its EIS the “composition, abundance, distribution, population
dynamics and habitat utilization” of caribou, which was selected as a “key indicator species [...] to
focus the environmental assessment” (84.4.4.3). Furthermore, the proponent was required to include the
cumulative effects of the project and to justify the spatial boundaries of the cumulative effects
assessment (84.5.3; CEA Act, paragraph 16(1)(a)).
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The proponent has acknowledged the overlap between the area used by the Lac Joseph herd and the
footprint of the project, and that caribou from this herd are “occasionally” found within the Lower
Churchill watershed (Response, IR# JRP.122). However, the proponent has refused to act on the Panel’s
request to reconsider the exclusion of the Lac Joseph herd from its EIS because effects to the Lac Joseph
caribou are not likely (Response, IR# JRP.122).

The proponent’s conclusions concerning the presence of the herd in the project study area are, in all
cases, contradicted by the province’s biologists. Furthermore, the proponent has never justified its
decision to not conduct a cumulative effects assessment whose spatial boundaries would be larger than
the boundaries for the corresponding project effects.

B. The Environmental Impact Statement is deficient in law

The fundamental purpose of environmental assessment is “early identification and evaluation of all
potential environmental consequences of a proposed undertaking” (Friends of the Oldman River Society
v. Canada (Minister of Transport), [1992] 1 S.C.R. 3, citing R. Cotton and D.P. Emond, “Environmental
Impact Assessment,” in J. Swaigen, ed., Environmental Rights in Canada (1981), 245, at p. 247).

The Guidelines provide that the “information-gathering [...] component which provide[s] the decision
maker with an objective basis for granting or denying approval for a proposed development” (Oldman)
must begin, first of all, with the Environmental Impact Statement provided by the proponent.

The Panel’s information-gathering process relies primarily on the EIS — as supplemented by the requests
for additional information and the responses provided by the proponent — as well as the public hearings.
It is on the basis of the information in the EIS and the hearings that the Panel will formulate its
recommendations to the two Ministers who established the Panel and its terms of reference.

A deficient EIS cannot, by definition, be accepted or serve as the basis for hearings since “the
information required for the assessment of the project” would not be available to either the public or
the Panel, as required by paragraph 34(a) of the Canadian Environmental Assessment Act.

An EIS that does not meet the criteria set out in the Guidelines cannot enable the Panel to be “satisfied
that all the relevant information is available” and to “make a determination on the sufficiency of the EIS
for the purpose of proceeding to public hearings.” See: “Agreement Concerning the Establishment of a
Joint Review Panel for the Environmental Assessment of the Lower Churchill Hydroelectric Generation
Project,” Schedule 1, Part 111, paragraphs 3 and 6.

C. Conclusion

The proponent’s Environmental Impact Statement, as submitted and supplemented by its responses
to the requests for additional information, does not meet the requirements of the Guidelines.

The Environmental Impact Statement is therefore insufficient and cannot serve as the basis for the
planned public hearings.
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D I 0 N N E 507 Place d'Armes # 1100
Montréal, Québec
SCHULZE Canada H2Y 2W8

TEL 514-842-0748
S.E.N.C. FAX 514-842-9983
AVOCATS » ATTORNEYS www.dionneschulze.ca

dschulze@dionneschulze.ca

August 13, 2010

BY FAX TO 709-729-5693 COURTESY TRANSLATION

Ms. Lesley Griffiths and Mr. Herbert Clarke
Co-Chairs

Lower Churchill Joint Review Panel Secretariat
33 Pippy Place, P.O. Box 8700

Saint John’s, NL A1B 4J6

Re:  Proposed Lower Churchill Hydroelectric Generation Project (Gull Island et Muskrat
Falls); Your file no. CEAR 07-05-26178; our files nos. 7550/001 and 7550/002

Dear Madam, Dear Sir,
l. Introduction

This is further to the letter of June 17, 2010 sent to you by counsel for the proponent,
concerning the intervention by our client the Conseil des Innus de Ekuanitshit with respect to the
above-mentioned project.

We would point out that the lawyer who signed this letter was previously unknown to us:
he has never been in contact with the Innus of Ekuanitshit, nor the undersigned in my capacity as
their representative.

We regret that the proponent seems more inclined to have lawyers from a third province
interpret its inability to consult our client than to make the necessary efforts to meet the
requirements of the guidelines.

Moreover, we are taking the liberty to attaching our own courtesy translation. The
June 17" letter suggests that: “It is noted in the May 25, 2010 letter that Ekuanitshit will be
‘conducting’ an ‘environmental assessment” of the Project.” No such statement appears in our
May 25" letter.
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Ms. Lesley Griffiths and Mr. Herbert Clarke

DIONNE Lower Churchill Joint Review Panel Secretariat
SCHULZE August 13, 2010
Page 2

COURTESY TRANSLATION
1. State of the law
A. The Guidelines

Nalcor’s principal obligation under the Environmental Impact Statement Guidelines is not
to consult the Innus of Ekuanitshit.

The actual obligation to consult Aboriginal peoples belongs to the Crown as the legal
decision-maker, not to a project’s proponent, as the Supreme Court of Canada explained in the
Haida v. British Columbia judgment. Moreover, the question of the adequacy of Crown
consultation is specifically excluded from your mandate pursuant to the “Agreement Concerning
the Establishment of a Joint Review Panel for the Environmental Assessment of the Lower
Churchill Hydroelectric Generation Project” (2008).

The proponent’s real obligation is to demonstrate in its environmental impact statement
(EIS) that it understands “the interests, values, concerns, contemporary and historic activities,
Aboriginal traditional knowledge and important issues facing” the Innus of Ekuanitshit, among
others, and to “indicate how these will be considered in planning and carrying out the Project”:
Guidelines, July 2008, §4.8.

It is only in order to “assist in ensuring that the EIS provides the necessary information to
address issues of potential concern to these groups, [that] the Proponent shall consult with each
group” specified in the Guidelines.

B. Nalcor’s new distorted position

Previously, Nalcor at least admitted that it had to ensure the “participation of each
Quebec Innu community” as well as the “collection of accurate and comprehensive data relating
to Project impacts upon current land and resource usage”: Response to Information Request No.
JRP.2, p. 3.

Nalcor admitted it had to provide your panel with a “final assessment of the Project's
anticipated effects on the current use of lands and resources for traditional purposes by the
enumerated Quebec Innu communities”: Response to Information Request No. JRP 2, p. 25

Without giving an unqualified endorsement to this analysis, we note that these steps
would at the very least require: 1) a study of the current occupation and traditional uses; and 2)
an exchange between the proponent and the Aboriginal group in order to determine the project’s
anticipated effects.
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However, the new position adopted by Nalcor’s counsel in his June 17" letter is very
different. It alleges that the obligation is only to “provide an Aboriginal group with information”
as well as “opportunities to consult.”

Moreover, Nalcor’s counsel alleges that the proponent met its obligation to consult by
“providing Project-related information to all Aboriginal groups named in the Guidelines, by
meeting or offering to meet with each group, by inviting each group to communicate its issues
and concerns and, where appropriate, by offering to enter into formal consultative agreements
supported by capacity funding.” But as described below, it seems that for Nalcor, it is only
appropriate to offer the agreement that suits the proponent and nothing else.

The proponent would thereby set itself above the Guidelines issued by the federal and
provincial governments. Nalcor would no longer have to provide a study of “the interests, values,
concerns, contemporary and historic activities, Aboriginal traditional knowledge and important
issues facing” the Innus of Ekuanitshit, nor would it have to “indicate how these will be
considered in planning and carrying out the Project.”

1. Correcting the facts
A. Steps taken by the proponent

We remain surprised that the proponent continues to set out to the panel details of
negotiations that Nalcor itself characterized as “confidential and ‘without prejudice”: Response
to Information Request No. JRP.2, p. 25.

In face of a dubious version of the facts, we are obliged to summarize for the panel the
steps taken by the proponent in a process its counsel now characterizes as “consultation” or an
“offer to consult”.

In May 2008, Nalcor asked for a meeting with the Conseil des Innus de Ekuanitshit as
soon as possible but without offering any framework for its efforts, nor any support for
community capacity. In May 2009, Nalcor asked the Chief immediately to sign an agreement
drafted in English only and which included neither a budget nor a work plan. After a meeting
between elected officials from Ekuanitshit and Nalcor executives on June 1, 2009, the
proponent’s in-house counsel proposed a series of draft agreements to the undersigned, without
finalizing any.

After a second meeting between elected officials from Ekuanitshit and Nalcor
representatives on January 27, 2010, the parties agreed verbally to follow the model of the La
Romaine hydro-electric project with respect to the process by which the proponent would meet
its obligations under the environmental assessment guidelines.
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More particularly, the parties agreed to work on an agreement under which Nalcor and
Ekuanitshit would agree on the mandate for an expert, to be paid by the proponent to carry out a
study on the Innus of Ekuanitshit; his or her work would be supported by community liaison
officers paid by the proponent and would be supervised by a Nalcor-Ekuanitshit joint committee.

A month after a meeting between lawyers held on February 26, 2010, and after
Ekuanitshit provided a detailed draft agreement based on this meeting, Nalcor disavowed its
earlier commitment and proposed a totally different approach.

On March 26, 2010, Nalcor proposed a short-term agreement meant to pay for a
consultant to be hired by the community for work which the proponent characterized as a
“scoping exercise”. This work would have to be carried out quickly and any follow-up would
depend upon the results, except that the criteria for continuing the work were not defined.
Moreover, Nalcor refused even to take a position on the principle of reimbursing the now
considerable legal fees Ekuanitshit had incurred to negotiate an agreement, unless Nalcor
received a copy of the accounts, which are confidential.

After the undersigned stated his surprise at Nalcor’s change in position and insisted that
the principle of reimbursing legal fees had to be recognzied, Nalcor’s in-house counsel indicated
that its executives would contact Chief Jean-Charles Piétacho directly.

On April 6, 2010, the proponent wrote directly to Chief Piétacho and alleged, despite its
change in position, that the parties were close to an agreement; Nalcor also offered to visit the
community to explain the project. On April 14, 2010, Chief Piétacho answered directly: he
accepted the proponent’s offer of a visit to the community but added that providing information
did not relieve the proponent of its obligations under the Guidelines. In the same letter, Chief
Piétacho explained that Nalcor’s recent actions had in fact prevented finalization of an agreement
and he reiterated the undersigned’s mandate.

On April 15, 2010, Nalcor’s in-house counsel proposed yet another draft agreement to
Ekuanitshit: briefly stated, it would entail the payment of $87,500, with which the community
would itself prepare the study of the topics set out in section 4.8 of the Guidelines and that it
would have to do so within four months. (An amount of $3,000 was included to pay for legal
fees.) A few weeks later, Nalcor explained that this study would not be followed by any other
phase of work unless the proponent concluded it was necessary, thereby again changing its
position.

In a letter dated April 23, 2010, the proponent asked to come to Ekuanitshit as part of a
“Summer Consultation Program” for the “collection of land and resource use information and to
provide Project related information to residents.”
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However, the direction decided upon and the goals pursued by Nalcor were revealed by
the “Panel Update on Consultation Activities and Negotiation of Agreements; May 2010 which
the proponent provided to you on June 2, 2010.

On the one hand, Nalcor stated that without even meeting the Innus of Ekuanitshit, it had
already concluded there was “no record of historic or current land and resources use and
occupancy by the community in the Project Area.” On the other hand, it wished to complete its
collection of information during summer in order to be able to file a “2010 Consultation
Assessment Report” by September 30, 2010.

It is worth noting that even though Nalcor reached an agreement with the Innus of Pakua
Shipi on the model it had proposed to Ekuanitshit, the proponent stated it had already concluded
that this community also could not demonstrate any historic or contemporary use of the project
area.

B. Inaccuracies in the June 17, 2010 letter

Based on the offer the proponent has made, Nalcor’s view of its obligation to “consult”
the Innus of Ekuanitshit is that it amounts to:

. providing them with $87,500 for them to carry out themselves and within four months the
study which section 4.8 of the Guidelines has required of the proponent since July 2008;

. coming to the community to explain the project but on a schedule allowing the proponent
to file a report on the meeting with the panel by September 30, 2010;

. evaluating the study to be prepared by the Innus of Ekuanitshit and meeting them to
collect information about them, even though the proponent has already decided that they
do not use and have not occupied the project area historically.

Under the circumstances, there is reason to doubt whether Nalcor is “aware of its
obligations to consult with Aboriginal groups as set out in the Environmental Impact Assessment
(‘EIS’) Guidelines.”

On another topic, the June 17" letter from counsel alleges that Ekuanitshit’s response to
his client’s offer of an agreement was “met with a demand for upfront compensation and a
reiteration of Ekuanitshit’s position that, as a precondition to the commencement of hearings,
Nalcor commit to enter into the negotiation of a mitigation/accommodation agreement before
impacts would be identified and assessed.”

We do not know what the basis for this statement might be, but we believe it is
appropriate to cite the following excerpts from an exchange of email between the undersigned
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and Nalcor’s in-house counsel on March 26, 2010, at the time the proponent had made its
unilateral proposal of a new “phased” approach.

Counsel for Nalcor wrote:

1. Phase One: this would be a 3 to 4 month agreement which would entail the retention of a
consultation coordinator to work in the community and who would have the following
responsibilities: work with a Nalcor designate to develop an agreed-upon workplan; disseminate
Project information supplied by Nalcor; conduct an initial issues scoping exercise to gather and
analyze the views of the community respecting the Project; produce a report to be shared with
Nalcor and the community which would essentially be an issues scoping document. Upon
finalization of the initial report the parties would develop a workplan for Phase Two based on the
outcome of Phase One consultation. This approach is somewhat similar to the Community
Capacity Agreement draft provided to you previously. However, the associated budget would be
commensurate with the enhanced nature of the responsibilities of the coordinator. Nalcor would
be prepared to work very closely with the coordinator and would in addition, undertake its own
obligations re: provision of project information.

2. Phase Two: the content of Phase Two would be to a large extent dictated by the results of the
Phase One consultation but as a working hypothesis, we think that this might be the ‘consultant'
stage (based on a modified version of the HQ agreement). In addition, we anticipate that it is at
this stage that any requirements for mitigation/accommaodation would be identified which could
then be implemented through a Phase Three agreement.

We responded to this proposal with the following concerns:

3) Phased approach to community studies

The following does not exhaust my questions and concerns about the approach you set out below.
Among other things, | note that Phase 1 does not provide for the services of anyone other than a
“consultation coordinator” which, by the nature of the work, would not appear be a position that
could be filled within the community (if only because of the language requirements). For reasons
similar to those set out above, we do not foresee providing facilities and services to such a
coordinator without compensation by Nalcor and would need to see this principle reflected in any

agreement.

More important at this point, however, is for me to understand where you see this multi-stage
process fitting in the Joint Review Panel’s schedule.

As | understand your current proposal, it is after Phase 2 that Nalcor will be able demonstrate to
the JRP compliance with requirements of the guidelines which | would summarize as an
understanding of the Innu of Ekuanitshit’s land use and social, cultural and economic activities,
both contemporary and historic, their Aboriginal traditional and community knowledge, as well
as the values they attach to these environmental components.
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In reference to the guidelines, Phase 3 would involve the means to consider this information in
planning and carrying out the Project, as well as mitigation and compensation measures.

You will recall that as recently as a few months ago, your client’s position before the JRP was
that a casual exchange of correspondence and an afternoon meeting had discharged Nalcor’s
obligations with respect to the EIS guidelines as far as the Innu of Ekuanitshit were concerned.

Either you will need to be clearer on the timelines or you else we will need to address
Ekuanitshit’s position that its participation in Phases 2 or 3 cannot be relied upon before
completion as justification by Nalcor for the EIS to go to hearings before the JRP.

(emphasis added)

In other words, Ekuanitshit never asked for compensation as a precondition but instead,
for agreement on the principle that the community should be compensated should the Conseil des
Innus be required to devote resources to the study proposed by the proponent.

Similarly, Ekuanitshit never insisted on negotiating mitigation and accommodation
measures as a precondition but instead indicated that its participation in a study of project
impacts could not be taken to indicate its agreement that the environmental impact study was
sufficient.

It was the proponent which abandoned a collaborative approach in favour of proposing a
study which only advanced its own interests and schedule. Nevertheless, its counsel now accuses
Ekuanitshit of being obstructionist when the community was merely reacting by setting out its
own position. The only explanation we can see is that Nalcor’s offer was made on a take it or
leave it basis, which would not be a sign of good faith.

1. Conclusion

The letter of June 17, 2010 sent to you by counsel for Nalcor demonstrates a mistaken
analysis of his client’s obligations and an inaccurate version of the facts.

The Conseil des Innus de Ekuanitshit would much prefer to receive serious offers of
consultation rather than to be obliged to correct inaccuracies in letters filed by the proponent in
the Joint Review Panel’s registry.

In fact, the proponent changed its position several times since January 2010 before finally
offering the Conseil des Innus de Ekuanitshit an amount of $ 87,500 with which it would have
had to complete by itself and within four months the study which section 4.8 of the Guidelines
has nevertheless required of Nalcor since July 2008. It wishes to evaluate this study and to meet
the Innus of Ekuanitshit even though it has already decided that they do not use and have not
occupied the project area historically.
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With this approach, it is hard for us to see how the proponent will meet its obligation to
file a sufficient environmental impact study. Our client nevertheless remains open to helping
Nalcor meet its obligations on terms that are both realistic and respectful.

On another topic, the Conseil des Innus de Ekuanitshit anticipates providing a response to
the proponent’s request to come to the community but based on a schedule which would allow
for meeting a sufficient number of members, which a visit during the summer would not allow.

Yours,

DIONNE SCHULZE

David Schulze

cc: Ms. Maryse Pineau
Panel Manager, Canadian Environmental Assessment Agency
BY E-MAIL <Maryse.Pineau@ceaa-acee.gc.ca>

Mr. Thomas Graham

Co-Manager

Lower Churchill Joint Review Panel Secretariat
BY E-MAIL <tgraham@Icsec.nl.ca>

Chief Jean-Charles Piétacho
Conseil des Innus de Ekuanitshit
BY FAX TO 418-949-2086

Monsieur Yves Bernier
Corporation Nishipiminan
BY FAX TO 418-949-2177

Maitre Shawn H.T. Densttedt

Osler Hoskin & Harcourt
BY FAX TO 403-260-7024
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Maitre Mary Hatherly

Nalcor Energy
BY FAX TO 709-737-1985

Monsieur Todd Burlingame

Nalcor Energy
BY FAX TO 709-737-1985

Ms. Lesley Griffiths and Mr. Herbert Clarke
Lower Churchill Joint Review Panel Secretariat
August 13, 2010
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dschulze@dionneschulze.ca

November 9, 2010

BY FAX TO 709-737-1985
AND BY E-MAIL TO MaryHatherly @nalcorenergy.com

Ms. Mary Hatherly

Aboriginal Agreements Lead

Nalcor Energy - Lower Churchill Project

Hydro Place, 500 Columbus Drive

P.O. Box 12800

St. John’s, Newfoundland and Labrador A1B 0C9

Re:  Proposed Lower Churchill Hydroelectric Generation Project (Gull Island and Muskrat
Falls); CEAR no. 07-05-26178; our files nos. 7550/001 and 7550/002

Dear Mary,
Introduction

This is further to our submissions to the Joint Review Panel (JRP) on behalf of the Innu
of Ekuanitshit and in response to Nalcor’s “2010 Consultation Assessment Report”, filed on
September 27",

As you know, in those submissions we informed the JRP that your Environmental Impact
Statement (EIS) contains deficiencies with respect to the required information concerning
Ekuanitshit. As a result, the Panel could not be “satisfied that all the relevant information is
available” and could only make the determination that the EIS is insufficient to “for the purpose
of proceeding to public hearings.”

We have therefore asked the Panel to exercise its power to convene Nalcor and
Ekuanitshit a meeting “required for the clarification of additional and/or technical information.”
Such a meeting would not be necessary, however, if the parties could come to an agreement
along the lines described below and which our client has mandated us to propose.
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Points of agreement and disagreement

We assume that there is no debate between us over the fact that Nalcor has the obligation
under the Guidelines to demonstrate in its environmental impact statement (EIS) that it
understands “the interests, values, concerns, contemporary and historic activities, Aboriginal
traditional knowledge and important issues facing” the Innu of Ekuanitshit, among others, and to
“indicate how these will be considered in planning and carrying out the Project”: §4.8.

As Nalcor admitted, that obligation requires the “participation of each Quebec Innu
community” and the “collection of accurate and comprehensive data relating to Project impacts
upon [their] current land and resource usage”: Response to Information Request No. JRP.2, p. 3.

We note however that Nalcor has taken the position that there is “no record of historic or
current land and resources use and occupancy... in the Project Area” by Ekuanitshit, as expressed
in its “Panel Update on Consultation Activities and Negotiation of Agreements; May 2010”. As
you know, we strongly disagree with this position.

Moreover, we do not believe that in the absence of participation by the Innu
communities, with an adequate budget and according to an appropriate schedule, the activities
summarized in your “2010 Consultation Assessment Report” could constitute compliance with
Nalcor’s obligations.

The purpose and content of Nalcor’s “Draft — Community Engagement Agreement”

Up till now Ekuanitshit has not participated in Nalcor’s “collection of accurate and
comprehensive data relating to Project impacts upon current land and resource usage” because of
the community’s conviction that the means offered by Nalcor are inadequate.

Your “Draft — Community Engagement Agreement” proposed that each community
(identified as “e” in the text below) would hire a “project coordinator” who would cooperate
with Nalcor to “develop and implement a community engagement process” which “would
facilitate the achievement of the following objectives” in the space of only four months:

. To enable Nalcor to respond to any questions, issues and concerns raised by the Innu of
e about the Project;
. To enable Nalcor to determine what Innu of e think about the Project and its impacts

upon their values, interests and concerns;
To communicate the findings of the community consultation process to both Parties;

. To identify e traditional knowledge and current use of land and resources in the Project
area;
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° To enable Nalcor to comply with the Environmental Impact Statement Guidelines for the

environmental assessment of the Lower Churchill Hydroelectric Generation Project with
respect to the Innu of @ ;

. To identify what actions Nalcor proposes to take to address any issues and concerns
identified by the Innu of @ with respect to the Project;
. To identify issues in relation to accommodation and mitigation, if any, for future

discussion by the Parties.
In your subsequent email to me onMay 30™, you explained:

The objectives of this draft agreement are as follows: to provide the community with Project-
related information; to facilitate the collection of data respecting the community's current land
and resource use in order to augment information to enable Nalcor to demonstrate its
understanding of Ekuanitshit's interests, values, concerns, contemporary and historic activities,
Aboriginal traditional knowledge and important issues facing the community (see Guidelines
section 4.8). If an agreement were to be concluded with Ekuanitshit, these activities would be
overseen by a Project coordinator, hired by the community, working in close cooperation with
Nalcor personnel to collect data, disseminate information and prepare reports. I can confirm that
it is Nalcor's view that the activities described in the draft agreement can be implemented over a
four month period and with a budget of approximately $87,500.

The challenge of preparing the relevant reports

As you know, Ekuanitshit considered your proposal to be unrealistic and impractical,
both with respect to funding and scheduling. This apprehension proved to be well-founded and
your belief that consultation could be carried out in four months for $87,500 has since been
contradicted by your own Appendix 4 to “2010 Consultation Assessment Report”.

The document entitled “Land and Resource Use Interviews Report — Pakua Shipi”
concerns the only Innu community with its reserve in Québec, which accepted your draft
agreement.

According this report, Nalcor’s consultation of the Innu of Pakua Shipi remained
incomplete at the end of the period covered by the agreement. As of the end of August, the “land
and resource use data presented on the final map” still had to “be validated with the key
informants.” In addition, Nalcor still had “responses as well as appropriate mitigation measures”
to present to the community in answer to the “questions and concerns [which] have been raised
by the community.”

Nalcor also provided ample grounds for scepticism about its proposed process when, six
weeks after entering into its agreement with Pakua Shipi but six weeks before beginning the
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study, Nalcor informed the JRP it had already concluded there was “no record of historic or
current land and resources use and occupancy by the community in the Project Area.”

Despite this unfortunate context, the Innu of Ekuanitshit remain committed to offering
their cooperation to Nalcor in order for it to meet the requirements of the Environmental Impact
Statement Guidelines.

In answer to Nalcor’s request of July 16" to come to the community to make a
presentation about the project, the Innu of Ekuanitshit received three proponent representatives
on September 13", in both a closed-door meeting with Council and a public community meeting.

We regret that Nalcor declined Ekuanitshit’s invitation also to convene a meeting
between experts who have worked for the community and Nalcor representatives in order to have
an exchange concerning the data available concerning historic or current resource use and land
occupancy by the community in the Project Area. We are surprised that Nalcor chose to decline
such an offer just weeks before filing its “2010 Consultation Assessment Report” on
September 27",

Nevertheless, we are encouraged by the statements made on September 13" by Nalcor
representatives that while the meeting was informational, they hoped it would be the beginning
of a longer process including the preparation of studies to determine the real use and occupation
of the project area.

The way forward

Another useful result of the September 13™ meeting was that Ekuanitshit learned
informally that in Pakua Shipi, after the community reached an agreement based on your draft,
the budget provided by Nalcor was used to pay local personnel “to collect data” and
“disseminate information”, while it was Nalcor which prepared the reports. We note from the
“Land and Resource Use Interviews Report — Pakua Shipi” that Nalcor staff or consultants also
participated in the interviews.

If Nalcor is now prepared to pay for the cost of conducting interviews and preparing the
resulting reports, this approach substantially changes the value of the budget you offered in your
“Draft — Community Engagement Agreement”.

That being said, the Innu of Ekuanitshit could not agree to entrust Nalcor staff or
consultants with the responsibility of collecting or analyzing information provided by
community members in order to prepare a report “to identify [each community’s] traditional
knowledge and current use of land and resources in the Project area.” Now that Nalcor has taken
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the position there is no record of such use and occupancy, your staff would lack credibility and it
would be impossible to establish a climate of trust for informants.

We see a simple solution to this problem, which is for the parties to agree on the mandate
for an outside expert to prepare the report required by paragraph 4.8 of the Guidelines. At the
same time, a local project coordinator funded by Nalcor as proposed in your draft could assist in
data collection and information dissemination.

There would obviously be no real increased cost to Nalcor for the outside expert’s work

because it would simply replace the work the proponent’s staff or consultants would otherwise
have carried out.

Procedural remarks

If we can agree upon the basic approach described above, we could undertake more
detailed discussions concerning scheduling, budgeting, personnel and other logistics.

If we can reach an agreement, we would be able to inform the JRP that there was no need
for the Panel to exercise its power to convene Nalcor and Ekuanitshit to a meeting “required for
the clarification of additional and/or technical information,” namely, the Environmental Impact
Statement’s clear deficiencies with respect to the required information concerning the Innu of
Ekuanitshit.

Please note that we reserve the right to disclose this correspondence to the Panel.

We look forward to your response.

Yours,

DIONNE SCHULZE

David Schulze

cc: Mr. Todd Burlingame
Manager, Environment and Aboriginal Affairs

Nalcor Energy — Lower Churchill Project
BY E-MAIL TO ToddBurlingame @nalcorenergy.com
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TO: Environment and Conservation — Pat Marrie, Project EA Chair
ce: Canadian Environmental Assessment Agency — Bill Coulter, Project
' Manager
CC: Innu Nation — Richard Nuna, Paula Reid

FROM: Rick Hendriks

RE: Labrador-Island Transmission Link — Historic Resources Component
' Study

DATE: June 23, 2011 PAGES: 13 (including this page)

1. INTRODUCTION

1.1. Background

An interim draft of the Historic Resources Component Study for the Labrador-Island
Transmission Link (LITL) Environmental Assessment was reviewed by Innu Nation in
March 2009. At that time, comments were provided to the Proponent concerning the
interim draft. A response to Innu Nation’s comments was provided by Nalcor in May
2009.

The review was undertaken by Mr. Peter Armitage of Wolverine & Associates Inc. on
behalf of Innu Nation.

1.2. Scope of Review

The scope of this review encompasses primarily two reports prepared for Nalcor Energy
by Stantec Consulting Ltd.:

* Labrador-Island Transmission Link: Historic and Heritage Resources Component
Study (15 July 2010, Stantec 2010);

* Labrador-Island Transmission Link: Historic and Heritage Resources Component
Study Supplementary Report (18 February 2011).

While the information in these reports pertains to locations both on the Island of
Newfoundland and in Labrador, this review encompasses only locations in Labrador.

This review is informed by the following:

* Rick Hendrik’s 23 March 2009 review of the draft “Labrador-Island Transmission
Link Historic and Heritage Resources Study” on behalf of Innu Nation (Hendriks,
2009);

* Minaskuat Inc.’s 2009 draft report “Labrador-Island Transmission Link: Historic
and Heritage Resources Study” (Minaskuat, 2009);
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2.5. Regional context and incorporation of archaeological/historical data

In August 2001, | reviewed a report concerning historic resources potential mapping on
behalf of the Innu Nation, and met directly with Newfoundland and Labrador Hydro staff
and its consulting archaeologists to discuss the review (Armitage, 2001).” At the time, |
noted that a previous draft of the report had failed “to place the project area in its proper
regional context. Relevant portions of adjacent Quebec, especially the Quebec Cbte-
Nord, had been excluded”. However, | noted that the problem had “been rectified
through the redefinition of the regional study area (see Fig.4.2) and the addition of new
text (e.g. p. 45) and a map showing sites on the Quebec Céte-Nord (Fig. 4.5).”
Furthermore, | noted that the recognition given to “the location of the Churchill River in a
complex network of Innu travel routes is explicit (p.46).”

However, attention to the full regional archaeological and historic context for the
assessment research related to the LITL has narrowed in terms of its geographic extent
in the most recent reports by Stantec (2011, 2010) and Minaskuat (2009), and it is no
longer clear that important data from the Quebec portion of the territory are being used
for the purpose of archaeological potential mapping, the design of survey strategies,
and the interpretation of results. For example, no evidence is apparent that the results
of archaeological research by Archéotec Inc. in relation to the Hydro-Québec’s Romaine
Hydroelectric Complex have been consulted by Stantec archaeologists (e.g. Archéotec
inc., 2000a, 2000b). Nor has Pintal, et al.’s study (1986) concerning the archaeology of
the St. Augustine River been consulted (see also Groison, et al., 1985). Archaeological
data for the entire Quebec Lower North Shore area is directly relevant to the historic
and heritage resource assessment of both the Lower Churchill Project and the LITL and
should be relied upon heavily for all archaeological research on the Labrador side of the
border.

2.6. Issues previously raised by the Innu Nation

In 2009, Innu Nation advisor, Rick Hendriks, raised a number of issues with respect to
Minaskuat Inc.’s draft report “Labrador-Island Transmission Link: Historic and Heritage
Resources Study” (Minaskuat, 2009; Hendriks, 2009). The current study (Stantec, 2010)
was reviewed with these issues in mind, and the results follow.

2.6.1. Data concerning Quebec Innu LUO

One important issue that has been partially rectified is the lack of Quebec Innu LUO
data in the draft report. The Proponent and its consultants have made a concerted effort
to obtain and review publicly available LUO information including LUO reports
completed by the Conseil Attikamek-Montagnais in 1983. While they were not able to
conduct research in La Romaine, Natashquan, Mingan, Sept-lles/Maliotenam and
Schefferville, a “Commmunity Engagement Agreement” was reached with the First

" In addition to myself, participants included Fred Schwarz, Yves Labréche, Rick Hendriks, Larry LeDrew and
possibly Dave Kiell.
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Nations government of “Pakua Shipi” (St. Augustine) with respect to research in the
community (Nalcor, 2010, Appendix 2, Records of Consultation, pp.23-30). Pursuant to
that Agreement, 11 interviews were conducted there with 22 respondents between June
29 and July 14, 2010. The results of the research were published as “Appendix 4, Land
and Resource Use Interviews Report — Pakua Shipi” in Nalcor (2010).°

It is beyond the scope of this review to undertake a systematic evaluation of the “Pakua
Shipi” report. However, the report suffers from a number of serious deficiencies which

have a direct bearing on the conduct of historic resource assessment in the LITL study

area. In brief, these include:

* the methods and reporting do not in any way conform to the best practices
described by Tobias in his data collection guide for indigenous use and
occupancy map surveys. Data quality standards have not been met in terms of
objectivity, reliability, validity, precision, accuracy, integrity, auditability and
representativeness (Tobias, 142-145). For this reason, the data presented in the
report, especially on the map of “Current Land and Resource Use — Pakua
Shipi,” are not credible;

* mapping was conducted at 1:250,000 scale and relied heavily on large polygons.
As noted by Tobias (2009:384), “large-polygon maps often don’t provide the
accuracy, precision, reliability and other attributes required for credibility.”® For
example, the large, rose-coloured, hatched polygon over the Mealy Mountains is
labelled “cultural site (birth places, burial grounds, spiritual places, meeting
places, etc.)” with no further information provided either on the map or in the text
of the report. This area is a core, historic land use area for Innu who settled in
Sheshatshiu, and even though the Sheshatshiu people who lived in this area
have strong kinship connections with the Innu in Pakut-shipu, people who settled
in the latter community and their descendants have not used this part of the
Mealy Mountains area in the post settlement period (i.e. 1960s). More detailed,
credible information is required in order to support claims of “current” land use by
Pakut-shipu Innu in this particular area;

* the temporal aspect of the LUO research is poorly defined although the
aforementioned map describes the spatial data as “current.” What does current
mean here — LUO within the last 10 years, 20 years, 50 years, within living
memory? The interview questionnaire asks respondents to indicate when they
lived/stayed at an overnight location, when birds were hunted, fish caught, etc. at
specific locations, but no indication is given as to whether all mapped land use
features were consistently tagged with temporal information;

® The author(s) of this report are not identified in the document itself but they appear to have been Britanny
Mestokosho (“Community Coordinator”) in collaboration with Virginia Soehl (“Nalcor Aboriginal Planning Lead”) and
Elisabeth Poirier-Garneau (“Nalcor Aboriginal Planning Coordinator”) (Nalcor, 2010, Appendix 2, Records of
Consultation, pp.23-30).

® See Tobias’ lengthy discussion concerning the problem of large polygons (2009:384-391).
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* the report contains no discussion of how the sample of respondents was
designed. Cursory demographic information (e.g. gender, age, employment)
concerning the sample is provided but there is no rationale for why the
respondents were selected for interviews in the first place. Therefore, external
reviewers cannot evaluate the quality of the sampling method in terms of
potential bias and representativeness;

* the report contains no description of data gaps and research limitations, further
evidence that it is not auditable, and therefore not credible social science;

* while small scale LUO mapping can provide useful, background information to
support historic resource assessment, in terms of the survey strategy,
archaeological potential mapping, and the interpretation of archaeological sites
and material, mapping at a larger scale (1:50,000) would have provided more
accurate and precise data concerning camp locations, caches, portages and
travel routes of greater benefit to the archaeological consultants working for
Nalcor Energy. The fact that a finer scale of mapping was not used constitutes a
missed opportunity. Moreover, the Proponent missed an opportunity to validate,
complement, and improve upon the accuracy of, the spatial data presented in the
1983 CAM report for Pakut-shipu;.

* Having commissioned and conducted the LUO research in Pakut-shipu, Nalcor
Energy is largely responsible for the scientific accuracy and validity of the
research results. If methods are chosen and the research conducted in such a
way that data quality standards are compromised, that is entirely the Proponent’s
responsibility. Therefore, it is inappropriate for Nalcor Energy to say that it “takes
no position with respect to the accuracy or validity of any of the information
produced or assertions made by an Aboriginal community, group or organization
or by a third party for or in respect of an Aboriginal community, group or
organization which may be contained herein and the inclusion of or reference to
such information or assertion in this Report is not and shall not be construed as
evidence of its endorsement or acceptance by Nalcor Energy” (2010, Disclaimer,
p.16-1, my italics).

2.6.2. Integration of Innu LUO data

Hendriks was “concerned that the [draft] Report is unclear as to how available Innu land
use information was used to inform the determination of areas of high potential and field
testing locations” (2009:2). While the maps showing “Archaeological Potential Mapping”
(e.g. Stantec 2010, Appendix F) are of sufficient scale to review decisions concerning
the delineation of various potential zones, | share Hendriks’ concern with respect to the
integration of Innu LUO data into the potential mapping exercise. Stantec should
describe in greater detail the way in which it integrated Labrador and Quebec Innu LUO
data into the determination of archaeological potential. Were the data used only in a
general way, for example, to identify the rivers that served as major travel routes? Or,
were campsites, portages and other LUO data digitized and analyzed in a GIS
environment in conjunction with topographic variables?
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From: MaryHatherly@nalcorenergy.com

Sent: Friday, July 01, 2011 8:37 AM

To: David Schulze

Cc: TOleniuk@osler.com; StevePellerin@nalcorenergy.com; GBennett@nalcorenergy.com;

ElisabethPoirier-Garneau@nalcorenergy.com; VirginiaSoehl@nalcorenergy.com;
SBonnell@nalcorenergy.com; CWarren@nlh.nl.ca

Subject: Response to E-Mail: Community Engagement -- Ekuanitshit - Labrador-Island
Transmission Link Project

David:

Thank you for your recent e-mail concerning the commencement of negotiations of formal community
consultation arrangements between Ekuanitshit and Nalcor with respect to the proposed Labrador-Island
Transmission Link Project (the "Transmission Project"). Nalcor has carefully considered this proposal and
wishes to advise you as follows.

Nalcor does not contemplate the negotiation of a land and resource use study or similar formal arrangement
with Ekuanitshit at this time. However, please be assured that Nalcor is cognizant of the requirements of the
Transmission Project EIS Guidelines, including the requirement to demonstrate its understanding of
Ekuanitshit's interests, values, concerns, contemporary and historic activities, traditional knowledge and
important issues facing the community, so that these issues can be considered in the planning and carrying
out of the Transmission Project. Nalcor is firmly committed to continuing its engagement with Ekuanitshit in
order to provide the community with Project-related information and to develop an understanding of the
community's views and issues of concern which will assist Nalcor in identifying what it can do to address these
issues. In this regard it is my understanding that the recent meeting between representatives of Nalcor and
the Band Council and community was a productive one and that certain issues such as the Transmission
Project's potential effects on caribou and salmon and the use of herbicides have been brought to the attention
of Nalcor. Nalcor will respond directly to the community with respect to these concerns and hopes to
continue to have a dialogue with the community on these and other issues which may emerge during the
environmental assessment process, including issues and concerns related to the potential effects of the
Project and potential mitigation measures to avoid or reduce such effects. And, of course, once the EIS is
submitted, Nalcor Energy would welcome the opportunity to meet again with you and the community to
present additional information on the Transmission Project, its potential effects and proposed mitigation and
to discuss these issues in more detail. In addition, Nalcor would be happy to return to the community to
discuss the component studies of interest to community members by holding information sessions or
technical workshops. Should Ekuanitshit be interested in an information session or technical workshop relating
to a component study or any other matter of interest to the community, we would encourage Band Council to
contact Nalcor directly and we will work with the community to make the necessary arrangements.

While Nalcor does not propose to enter into formal arrangements with the community at present, it invites
the community to continue to provide any information regarding interests, values, issues or concerns that it
may have with respect to the Transmission Project directly to Nalcor or to regulators as part of the ongoing
environmental assessment process. Nalcor is in the process of finalizing the Aboriginal Component Study
which will be submitted to regulators and stakeholders, including Ekuanitshit, in the near future. This study
will set out Nalcor's understanding of Ekuanitshit's interests in the Transmission Project area, based on current
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documentation. However, should Ekuanitshit have additional information which demonstrates an interest in
the Transmission Project or the Project area which is greater than, or different in kind from, Nalcor's
understanding as reflected in the Aboriginal Component Study, Nalcor would strongly encourage the
community to bring this information forward and we would be prepared to reconsider our position with
respect to the conclusion of formal arrangements.

Regards,
Mary

‘ Mary Hatherly
x na Ico r Aboriginal Agreements Lead

ene rg 4 Nalcor Energy - Lower Churchill Project
WOEET +.709 737-1834 . 709 726-3344
e. MaryHatherly@nalcorenergy.com

w. nalcorenergy.com

This email communication is confidential and may be subject to privilege. Any unauthorized reproduction, distribution or
disclosure of this email or any attachments is strictly prohibited. Please destroy/delete this email communication and
attachments and notify me if this email was misdirected to you.
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D I O N N E 507 Place d'Armes #1100
Montréal, Québec
SCHULZE Canada H2YZW8

TEL 514-842-0748
S.EN.C. FAX 514-842-9983
AVOCATS « ATTORNEYS www.dionneschulze.ca

dschulze@dionneschulze

COURTESY TRANSLATION
September 13, 2011
BY FAX TO 902-426-6550 BY FAX TO 709-729-5518
AND BY EMAIL TO <Labrador- AND BY EMAIL TO <pmarrie@gov.nl.ca>
Island. TransmissionLink@ceaa-acee.gec.ca>
) Pat Marrie
Bill Coulter, P. Eng. Environmental Assessment Chair
Proj ect Manager Department of Environment and Conservation
Canadian Environmental Assessment 4th Floor, West Block, Confederation Complex
Agency ' _ C.P. 8700
1801 Hollis Street, Suite 200 St. John’s, Newfoundland and Labrador A1B 4J6
Halifax, Nova Scotia B3] 3N4
Re: Labrador Island Transmission Link Project

CEAR no. 10-03-51746; our file #7550/005

Dear Sirs,

The present letter is in response to the notice received August 19, 2011 regarding the
latest component study produced by Nalcor entitled “Sociceconomic Environment: Aboriginal
Communities and Land Use Component Study” (“Aboriginal CS”) produced as part of the
environmental assessment of the above-mentioned project.

L Introduction

The following comments are made on behalf of the Conseil des Innus de Ekuanitshit (the
Council). While additional time and funding for expert advice would be necessary to make a
complete analysis of the impact the proposed transmission link could have on the Innu of
Ekuanitshit, the Council offers herein a limited response to this study. The following
demonstrates a need for additional research and meaningful consultation to assist in establishing
a more complete baseline study.

Page 1
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Mr. Bill Coulter
DIONNE Canadian Environmental Assessment Agency
S Mr. Pat Marrie
CHULZE Newfoundland and Labrador Department of Environment and Conservation
September 13, 2011
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IL. Nalecor’s Aboriginal Component Study is Incomplete

It is our understanding that the component studies establish the basic conditions from which
the potential environmental and socioeconomic effects of the project will be evaluated. In reviewing
the Aboriginal CS, we deem it to be wholly inadequate as well as dismissive of the impact the project
threatens to have on the ancestral and contemporary uses of resources by the Innu of Ekuanitshit.
Despite Nalcor’s insistence of its willingness to “consult” with the Council, albeit in a limited
manner, in truth Nalcor has unjustly deemed Ekuanitshit irrelevant to the EA. This sentiment is found
time and again in its correspondence with the Council and now in its Aboriginal CS.

The Aboriginal CS makes mention of the Council’s invitation “to inform the community
about the Labrador-Island Transmission Link and to hear and record any associated questions and
concerns”; that the proponent saw fit to release its Aboriginal baseline study before the meeting with
Ekuanitshit alone reveals its failure to engage meaningfully with the community and the
incompleteness of the Aboriginal CS.

In the most recent correspondence with the Council, dated July 20, 2011, Nalcor suggests
that if “Ekuanitshit posséde des elements de preuve permetant de démontrer un plus haut niveau
d’utilisation du territoire et des resources dans cette zone que ce que la documentation disponible
démontre, Nalcor encourage Ekuanitshit a la presenter afin gue celle-ci soit sérieusement considérée”
(emphasis added) [translation: if “Ekuanitshit is in possession of proof demonstrating a higher level
of use of the territory and resources in this zone than what is demonstrated in the available
documentation, Nalcor encourages Ekuanitshit to present it in order that it be considered
seriously”]. Being listed as a community with whom Nalcor must consult under s.4.8 of the
Environmental Impact Statement Guidelines is apparently insufficient; Ekuanitshit is now being
required to prove it has a right to be consulted.

The Aboriginal CS provides only a cursory overview of Ekuanitshit and its Innu residents.
The superficial review of Ekuanitshit in the study is justified on the basis that “[a]vailable data does
[sic] not indicate contemporary land use by the Innu of Ekuanitshit in or near the proposed
transmission corridors”. If such a determination is to be made by relying on secondary sources of
information, the collection of these sources should be as complete as possible. Notably absent from
the proponent’s review of Ekuanitshit is the extensive report conducted in collaboration with the
community by Hydro-Québec for the La Romaine hydroelectric project.!

Nalcor further bolsters its rationale for excluding Ekuanitshit, amongst other Québec Innu
communities, by stating at s.1.2 of the CS that the “asserted claims have not been accepted for
negotiation by the Government of Newfoundland and Labrador”. Failure to mention the federal
government’s acceptance for negotiation cannot be considered an innocent omission.

Hydro-Québec, Complexe de la Romaine: Etude d'impact sur I'envionnement, Volume 6: Milieu humain,
Décembre 2007, part 39.1.4 <http://www.acee-ceaa.gc.ca/050/documents_staticpost/cearref 2613/ei volume06.pdf>
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Dl ONNE Canadian Environmental Assessment Agency
Mr. Pat Marrie

SCH ULZE Newfoundland and Labrador Department of Environment and Conservation
September 13, 2011

AVOCATS = An;::n:rcs Page 3

The scope of the Aboriginal CS is described as a review of “contemporary land use activities
in Central and Southeastern Labrador as socioeconomic baseline info for use in the Project’s EA™.
This geographic delineation does not respect the realities of the natural environment or the ecosystem
approach. It has the potential, moreover, to undermine Ekuanitshit’s Aboriginal fishing rights if the
stocks are negatively affected by the project as a result of a failure to consult.

IIl.  Salmon Migratory Routes

In its discussion of Ekuanitshit’s contemporary land use, Nalcor states: “up to 1982, salmon
fishing began towards the end of May and continued to be a common activity throughout the
summer”. This single, dated sentence making reference to salmon fishing fails to capture the
importance of the Atlantic salmon runs in Innu life. Hydro-Québec notes in its La Romaine report
that the fishing of Atlantic salmon is not only an integral part of ancestral practices, but also
continues tg) be an important resource for the Innu of Ekuanitshit valued equally with the caribou and
the beaver.

During Nalcor’s presentation on June 20, 2011, members of Council expressed their concern
regarding the potentially negative impacts the transmission link might have on the Atlantic salmon
stocks upon which they rely. In a letter sent a month later, Nalcor explicitly refused to provide
Council with the financial capacity to retain its own expert to advise on the component study on fish
habitat.

According to0 s.3.3.2.4 of its report entitled “Marine Fish and Fish Habitat in the Strait of
Belle Isle: Information Review and Compilation”, Nalcor is aware that the Atlantic salmon migratory
route includes passage through the Strait of Belle Isle en route to the spawning rivers along the St.
Lawrence, such Riviére Saint-Jean (Cote-Nord). Despite this recognition, the proponent focuses its
consultations and research regarding fisheries almost exclusively on the delineated area around the
cables through the Strait of Belle Isle within its “Marine Fisheries in the Strait of Belle Isle
Component Study™.

The Guidelines specifically mention at s.4.5.1 the need to consider the effects on fish and fish
habitat “including migration patterns and fish mortality”. The migratory route of Atlantic salmon
indicates the need to consult with the Council as the transmission link has the potential to impact the
food supplies and economic wellbeing of the Innu of Ekuanitshit. Valuable Aboriginal traditional
knowledge that could be assisting in establishment of baselines regarding an understanding
ecosystem function, resource abundance, distribution and quality is, moreover, not being
incorporated into these studies.

2 Id. at p. 39-95,
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SC HULZE Newfoundland and Labrador Department of Environment and Conservation
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I11. Conclusion

The Conseil des Innus de Ekuanitshit submits that Nalcor’s Aboriginal CS is incomplete, as it
does not contain adequate information regarding the contemporary use of resources that may be
impacted by this project. As component studies form the baseline from which the potential
environmental effects of the project are assessed, this gap will prevent an adequate environmental
impact statement from being produced.

The Conseil des Innus de Ekuanitshit asks that the Canadian Environmental Assessment
Agency and the Department of Environment and Conservation hold that the component study is
incomplete and direct Nalcor to engage with the community regarding a study of the contemporary
use of the project area and potentially affected resources.

Yours,

DIONNE SCHULZE
*

ORIGINAL SIGNED BY
*

David Schulze

cc:  Chief Jean-Charles Piétacho

Conseil des Innus de Ekuanitshit
BY FAX TO 418-949-2085

Mr. Yves Bernier

Corporation Nishipiminan
BY FAX TO 418-949-2177

Mr. Simon Laverdiére

Canadian Environmental Assessment Agency
BY EMAIL TO <Simon.Laverdiere@ceaa-acee.gc.ca>
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Government of Newfoundland and Labrador’s Response
to the
Report of the Joint Review Panel
for
Nalcor Energy’s Lower Churchill Hydroelectric Generation Project

Response to Recommendations

(No. 1)
Recommendation 4.1 — Government confirmation of projected long-term returns

The Panel recommends that, if the Project is approved, before making the sanction
decision for each of Muskrat Falls and Gull Island, the Government of Newfoundland
and Labrador undertake a separate and formal review of the projected cash flow of the
Project component being considered for sanctioning (either Muskrat Falls or Gull Island)
to confirm whether that component would in fact provide significant long-term financial
returns to Government for the benefit of the people of the Province. Such financial
returns must be over and above revenues required to cover operating costs, expenditures
for monitoring, mitigation and adaptive management, and financial obligations to the
Innu Nation. The Panel further recommends that the Government of Newfoundland and
Labrador base these reviews on information on energy sales, costs and market returns that
have been updated at the time of sanction decision, and make the results of the reviews
public at that time. The financial reviews should also take into account the results of the
independent alternatives assessment recommended in Recommendation 4.2.

Response:

The Government of Newfoundland and Labrador accepts the principle that a review of
the Project’s financial viability is required prior to sanction, but does not support the
Panel’s assumption that the information provided by the proponent was inadequate.
Based on information that Nalcor has already provided, the Government is satisfied that
the development of each component of the Project will result in significant financial
benefits to the Government for the people of the Province, over and above revenues
required to fund the mitigation measures and monitoring activities that the Project
requires.

(No. 2)
Recommendation 4.2 — Independent analysis of alternatives to meet domestic demand

The Panel recommends that, before governments make their decision on the Project, the
Government of Newfoundland and Labrador and Nalcor commission an independent
analysis to address the question “What would be the best way to meet domestic demand
under the *‘No Project’ option, including the possibility of a Labrador-Island
interconnection no later than 2041 to access Churchill Falls power at that time, or earlier,
based on available recall?”” The analysis should address the following considerations:
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(No. 23)
Recommendation 7.3 — Recovery strategies for endangered species

The Panel recommends that, if the Project is approved, federal and provincial
governments make all reasonable efforts to ensure that recovery strategies are in place
and critical habitat is identified for each listed species found in the assessment area before
a final decision is made about the effects of the Project on those species. Compliance
with federal and provincial species protection legislation should be seen as a minimum
standard. In fairness to Nalcor, this work should be given the priority needed to ensure
that the Project decision is not unduly delayed. A final Project decision should only be
made once government decision makers are satisfied that the recovery of listed species
would not be compromised by the Project. Where Environment Canada is relying on
provincial efforts to fulfill its obligations under the safety net provisions of the federal
Species at Risk Act, before a federal decision is made about the Project it should satisfy
itself that the provincial efforts for any species at risk are sufficient for its recovery and
will not be compromised by the Project.

Response:

The Government of Newfoundland and Labrador accepts the intent of this
recommendation but does not accept the proposed timelines. Recovery Strategies that
contain full or partial identification of critical habitat may not necessarily be posted for
all Endangered Species Act listed species within the Project footprint prior to Project
approval.

Recovery document development and critical habitat identification is a complex process
which, under provincial legislation, requires the formation of a recovery team. This
ensures participation of numerous stakeholders including provincial, federal and
Aboriginal groups, in addition to fulfilling legislated consultation processes and
timelines. Under provincial legislation, critical habitat is identified where appropriate.

The Wildlife Division is available to review Project related activities to facilitate Nalcor’s
understanding of restrictions and prohibitions under the provincial Endangered Species
Act and the Wild Life Act and, to the extent possible, advise on mitigation measures for
any activities which could compromise the recovery of species based on current
knowledge at the time.

(No. 24)
Recommendation 7.4 — Compliance with species at risk legislation

The Panel recommends that, if the Project is approved, Nalcor should work with federal
and provincial departments responsible for species at risk legislation to ensure all Project-
related activities comply with restrictions and prohibitions against harassment,
disturbance, injuring or killing of listed species or destroying and disturbing their
residence.

Response:
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The Government of Newfoundland and Labrador accepts this recommendation. The
Wildlife Division is available to review Project related activities to facilitate Nalcor’s
understanding of restrictions and prohibitions under the provincial Endangered Species
Act and the Wild Life Act. Nalcor should then conduct activities to be in compliance with
these Acts.

(No. 25)
Recommendations 7.5 — Road construction and decommissioning

The Panel recommends that, if the Project is approved, the provincial Department of
Natural Resources require Nalcor to minimize road construction outside the reservoirs, by
locating new roads inside the impoundment area as much as possible. Any new roads
proposed by Nalcor to be located outside the impoundment areas should be carefully
reviewed by the Forestry Branch of the Department of Natural Resources and only
approved if there is no reasonable alternative. In order to ensure that conservation
objectives are met, all temporary roads outside the reservoir should be decommissioned
as soon as possible to the satisfaction of the provincial Department of Environment and
Conservation.

Response:
The Government of Newfoundland and Labrador accepts the Panel recommendation with
respect to road construction and decommissioning.

(No. 26)
Recommendation 7.6 — Recovery of the Red Wine Mountain caribou herd

The Panel recommends that, if the Project is approved, the provincial Department of
Environment and Conservation ensure that adequate resources are available so that all
reasonable efforts to ensure the recovery of the Red Wine Mountain caribou herd are
taken. In addition, the Department should require Nalcor to play an enhanced role in the
recovery process for the Red Wine Mountain caribou herd by putting resources into the
process for research and recovery efforts and to participate actively in the overall effort to
ensure the recovery of the caribou herd.

Response:

The Government of Newfoundland and Labrador accepts this recommendation. The Red
Wine caribou herd is a Woodland caribou which is listed as Threatened under the
provincial Endangered Species Act and the federal Species at Risk Act. The Province,
however, retains jurisdiction and management authority.

In 2004, Newfoundland and Labrador released its first recovery document under the
Endangered Species Act for this species entitled “Recovery strategy for three Woodland
caribou herds (Rangifer tarandus caribou; Boreal population) in Labrador.” The
document was prepared by the Labrador Woodland Caribou Recovery Team which
Nalcor is a member of and provided advice on actions needed to recover the species in
Labrador. This recovery document is currently being updated with new information,
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activities complete, critical habitat and new actions required based on the new
information that has been gathered over the past seven years. The updated recovery plan
Is scheduled to be released in 2012.

(No. 27)
Recommendation 7.7 — Management of the George River caribou herd

The Panel recommends that, if the Project is approved, the provinces of Quebec, and
Newfoundland and Labrador, Environment Canada, and all interested Aboriginal
communities initiate a dedicated range-wide joint management program for the George
River caribou herd, and through this program cooperatively carry out a comprehensive
cumulative effects assessment of the impact of human activities on the herd to be updated
periodically as required.

Response:

The Government of Newfoundland and Labrador accepts the intent of this
recommendation. It is the intent of the Government of Newfoundland and Labrador, as
per the Labrador Caribou Management Initiative, to cooperatively develop a management
plan for the George River caribou that ensures the involvement of the Quebec
Government and aboriginal groups. Government intends to consider Aboriginal
Traditional Knowledge in developing management measures and is already engaged in
caribou management consultation activities with Innu Nation and Quebec Innu.
Government will also take into consideration the Torngat Wildlife and Plants Co-
Management Board and the Hunting, Fishing and Trapping Coordinating Committee
constituted pursuant to the James Bay and Northern Quebec Agreement and the
Northeastern Quebec Agreement. The structure and function of this process is currently
being established.

(No. 28)
Recommendation 7.8 — Effect of reservoir preparation activities on migratory birds

The Panel recommends that, if the Project is approved, Nalcor and Environment Canada
negotiate an agreement prior to reservoir preparation regarding whether and how clearing
could proceed between May and July without violating the Migratory Birds Convention
Act. To initiate this process, Nalcor should be required to submit a plan describing how it
would carry out clearing activities during this period in compliance with the Migratory
Birds Convention Act.

Response:
The Government of Newfoundland and Labrador notes this recommendation has been
directed to Nalcor and Environment Canada.

(No. 29)
Recommendation 7.9 —VVegetation control

The Panel recommends that, if the Project is approved, Nalcor be required to restrict the
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use of chemical herbicides to areas where alternative vegetation control is not reasonably
possible. Approval of the use of herbicides should only be granted after Nalcor has
submitted an overall vegetation control plan to the provincial Department of Environment
and Conservation, demonstrating that all alternatives have been adequately explored and
the use of non-chemical approaches maximized.

Response:

The Government of Newfoundland and Labrador accepts the intent of this
recommendation that approval of the use of herbicides should only be granted after
Nalcor has submitted an overall vegetation control plan and it is fully in keeping with the
practices of Integrated VVegetation Management.

(No. 30)
Recommendation 7.10 — Monitoring, follow-up and adaptive management for the
terrestrial environment

The Panel recommends that, if the Project is approved and in addition to its monitoring
commitments listed in Chapter 7, Terrestrial Environment, Nalcor should carry out the
following monitoring programs:

« monitor the effectiveness of riparian and wetland habitat compensation work,
including the effect on wetland sparrows;

« monitor the response of the Red Wine Mountain caribou herd including any
population changes through the construction phase and in the early part of the
operation phase;

e monitor wolf predation of caribou, particularly the Red Wine Mountain herd;

e monitor interactions of the George River caribou herd with Project activities and
facilities and identify any impacts;

e monitor ashkui formation in the Project area;

« monitor direct and indirect impacts on waterfowl, such as waterfow! adjustment to
changes in riparian habitat, and changes in the location and formation of ashkui;

« confirm the presence of and monitor the impact of the Project on salamanders and
spring peepers;

o develop a detailed mitigation and monitoring plan for all listed species for
approval by the provincial Department of Environment and Conservation;

« confirm the presence outside the flood zone of the eight plant species identified by
Nalcor as unique to the river valley plus the two additional species listed by the
Department of Environment and Conservation (marsh horsetail and hidden fruit
bladderwort) and develop a detailed mitigation plan for these plant species for
approval by the Department;

e monitor the impact of the Project on furbearers, small game, small mammals, and
black bears; and

o collaborate with the Department of Environment and Conservation to develop an
appropriate approach to monitor pine marten in areas affected by the Project
where there is no trapping activity.
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Response:

The Government of Newfoundland and Labrador accepts the intent of this
recommendation. The Department of Environment and Conservation will continue to
advise monitoring programs regarding issues under provincial jurisdiction. The
Department of Environment and Conservation will work cooperatively with the federal
government and Aboriginal groups to advise Nalcor on the requirements of a
scientifically defensible monitoring program.

(No. 31)
Recommendation 8.1 — Trapping compensation program

The Panel recommends that, if the Project is approved, Nalcor be required to establish a
compensation program for all bona fide trappers along the lower Churchill River, without
requiring proof of ten years’ use as an entry point. Instead, compensation should be
commensurate with the total extent of trapping activity during the previous ten years, as
shown by the recorded income attributable to the Project area. Compensation should be
awarded within six months after an individual trapper has established eligibility.

Response:
The Government of Newfoundland and Labrador accepts the intent of this
recommendation.

(No. 32)
Recommendation 8.2 — Mud Lake ice bridge mitigation

The Panel recommends that, if the Project is approved, Nalcor, the Government of
Newfoundland and Labrador and the Mud Lake Improvement Committee negotiate an
agreement to address how any future adverse changes to the ice bridge that would
lengthen the existing period of time when residents are unable to cross the river by boat
or snowmobile would be assessed and mitigated. Alternative transportation options
should be provided if travel across the river is prevented during the freeze-up or break-up
for periods in excess of two weeks. The selected solution should adequately meet the
residents’ needs for everyday and emergency travel and should respect the character of
the community. Road access should not be imposed on the community as a solution to
address ice bridge changes without its consent. The primary onus to cover the costs of
this mitigation should be placed on Nalcor. The agreement should also address the role of
the Province in mitigating any cumulative effects caused by climate change.

Response:

The Government of Newfoundland and Labrador accepts the intent of this
recommendation. The Government of Newfoundland and Labrador will review Nalcor’s
ice monitoring and climate change reports which may be used to assess any changes to
the period of ice road use resulting from the Project. Government will consult relevant
Aboriginal organizations as appropriate.

Nalcor shall only be required to provide alternative transportation if travel is adversely
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approach. Nalcor should be required to pay the stumpage fees for the forestry operators
salvaging the extra timber.

Response:
The Government of Newfoundland and Labrador accepts the intent of the
recommendation to allow local forestry operators to clear additional areas.

(No. 36)
Recommendation 9.1 — Noise and dust management

The Panel recommends that, if the Project is approved, and to avoid disturbance of
persons carrying out traditional land and resource use activities, Nalcor be required to
monitor and manage construction traffic and borrow pit activities to minimize dust
problems, noise and sleeping disturbance for occupants of cabins and camps along the
roads.

Response:

The Government of Newfoundland and Labrador accepts the intent of this
recommendation for Nalcor to monitor and manage construction traffic and borrow pit
activities to minimize dust and noise problems. Construction and borrow pit activities are
regulated for the protection of workers by the Occupational Health and Safety legislation
and would include dust and noise. This may indirectly address some of the public
concerns; however, there may be some negative effects that will not be mitigated such as
equipment operation affecting cabin occupants. These could be addressed by the
application of measures proposed by Health Canada for Hamilton River Road in other
locations where seasonal camps are located within 2 kilometres of Project infrastructure
having a high potential for noise and air emissions, such as quarries and access roads.

(No. 37)
Recommendation 9.2 — Relocation of Canada yew

The Panel recommends that, if the Project is approved, Nalcor be required to collaborate
with Innu Elders on where and how to relocate Canada yew plants, conduct regular field
visits with Elders for assessment, and employ any adaptive management procedures
required to maintain a stable population of the plant.

Response:
The Government of Newfoundland and Labrador accepts the intent of this
recommendation as the plant is culturally significant to the Innu people.

(No. 38)
Recommendation 9.3 — Community level land and resource use monitoring

The Panel recommends that, if the Project is approved, Nalcor involve all Aboriginal
groups in the design and implementation of its proposed community land and resource
use monitoring program for the duration of the construction period to ensure that
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parameters of importance to these groups and Traditional Knowledge are included.

Response:

The Government of Newfoundland and Labrador accepts the intent of this
recommendation. A community land and resource use monitoring program would inform
the process used by the Government of Newfoundland and Labrador to review Nalcor
Energy’s post-environmental assessment (EA) regulatory approval applications.

(No. 39)
Recommendation 11.1 — Involvement of Aboriginal Groups in the management and
protection of historic and archaeological resources.

The Panel recommends that, if the Project is approved, Nalcor, in collaboration with the
Provincial Archaeology Office, establish and support a program to involve all three
Labrador Aboriginal groups in (a) the documentation and interpretation of known historic
and archaeological sites and artifacts and (b) the process to be followed in the case of
inadvertent discoveries of previously unknown sites and artifacts during construction,
including notification of the three groups. Nalcor should also give consideration to
inviting participation by interested Aboriginal communities in Quebec. Nalcor should
share with Aboriginal groups the results of its work on the monitoring of historic and
archeological resources to be compiled and provided annually to the Provincial
Archaeology Office.

Response:

The Government of Newfoundland and Labrador accepts the intent of this
recommendation, that aboriginal groups be involved in the management and protection of
historic and archaeological resources.

(No. 40)
Recommendation 11.2 — Commemoration initiatives

The Panel recommends that, if the Project is approved, Nalcor work in collaboration with
local communities and Aboriginal groups to (a) identify sites, artifacts and intangible
elements (including portages, traplines, trails and personal stories) to be documented and
commemorated, (b) determine how commemoration should occur and (c) implement
specific commemorative initiatives (such as plaques and story boards) at appropriate
locations in communities and throughout the river valley. Local heritage organizations
could benefit by receiving funding to undertake part of this work and to implement
education and interpretation programs.

Response:

The Government of Newfoundland and Labrador accepts the intent of this
recommendation that Nalcor undertakes commemorative and educational efforts to
preserve historical, archaeological, spiritual and cultural sites and artifacts.
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contribution if required to both enable current participants to complete their training and
to meet additional training requirements.

Response:

The Government of Newfoundland and Labrador accepts the intention of this
recommendation, subject to conclusion of a funding agreement with the Government of
Canada.

(No. 48)
Recommendation 12.7 — Employment Outreach to Quebec Aboriginal Communities

The Panel recommends that, if the Project is approved, Nalcor initiate an employment
outreach program