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I.  INTRODUCTION 
[1] Since May 12, 1969, Hydro-Québec (hereinafter referred to as "HQ") and Churchill Falls 
(Labrador) Corporation Limited (hereinafter referred to as "CF(L)Co") have been bound by a 
contract known as a "Power Contract". That contract expires September 1, 2016 and a new set 
of provisions contained in Schedule III of the May 12, 1969 Contract are to take effect on the 
same date and govern the parties for a further 25 years. 

[2] The parties disagree on the scope of certain provisions of the aforementioned Schedule 
III, to the extent that they each characterized it differently. Thus, according to CF(L)Co, it is a 
"Renewal Contract" whereas according to HQ, it is a "Renewed Contract". The difference is 
significant. 

[3] Accordingly, one of the issues in dispute is whether there are two distinct contracts or 
are whether we are dealing with what HQ describes as a contractual whole. 

[4] That said, as this decision is drafted in French, the Court will designate Schedule III as 
the "Contrat renouvelé" ["Renewed Contract"] and the May 12, 1969 Contract as the "Contrat 
principal" ["Main Contract"]. 

[5] Apart from the interpretation of the Renewed Contract, HQ raises a number of 
divergences of opinion regarding the scope of the Main Contract and that of the Renewed 
Contract with respect to new commercial practices implemented by CF(L)Co, practices which, 
while barely possible in 1969, currently prevail in the energy market owing to the technological 
advances, regulatory changes and increased regulatory flexibility that has occurred in North 
America. 

[6] Thus, HQ has applied to the Court for a declaratory judgment aimed at clarifying its 
contractual relations with CF(L)Co. 

[7] This application focuses on two major themes. It is appropriate at this juncture to 
reproduce the amended conclusions sought by HQ: 

[Translation:]  

"ALLOW Hydro-Québec's application to introduce proceedings for a declaratory 
judgment. 

DECLARE that pursuant to Schedule III (the Renewed Contract) of the contract 
entered into on May 12, 1969 (the Contract) between Churchill Falls (Labrador) 
Corporation (CF(L)Co) and Hydro-Québec, Hydro-Québec has an exclusive right 
to purchase all the available power and all the energy generated at the Upper 
Churchill Generating Station, as defined in article 1.1 of the original Contract and 
in the Renewed Contract (at the definition of "Plant") and as maintained in 
accordance with article 4.2.4 of the original Contract and article 4.1.4 of the 
Renewed Contract (Generating Station), with the exception of the power and the 
energy associated with: 

i the 225 MW block that was reserved to CF(L)Co to satisfy its 
obligations to Twin Falls Power Corporation Limited until December 
31, 2014 and which, subject to the conditions set forth in the 
"Shareholders' Agreement" entered into on June 18, 1999 between 
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Newfoundland & Labrador Hydro (NHL), Hydro-Québec and 
CF(L)Co, may be sold by CFLCo for distribution and consumption in 
Labrador West as of January 1, 2015 (Twinco Block); and, 

ii the 300 MW block reserved to CF(L)Co for sale to a third party for 
energy consumption outside Québec (300 MW Block). 

DECLARE that the rights conferred on Hydro-Québec under article 4.1.1 of the 
Renewed Contract, including power and energy scheduling and planning rights, 
are not in any manner limited, circumscribed or restricted, on a monthly basis, to 
the purchase of blocks subject to a quantity cap that would be established on the 
basis of the notion of "Continuous Energy" stipulated in the Renewed Contract, 
and that such rights are exercisable with respect to all available power and all 
energy generated at the Generating Station, to the exclusion of power and 
energy associated with the 300 MW Block and the Twinco Block. 

DECLARE that pursuant to the Renewed Contract, Hydro-Québec is not obliged 
to limit its energy delivery requests to blocks subject to a monthly cap to be 
established according to the notion of "Continuous Energy" stipulated in the 
Renewed Contract. 

DECLARE that pursuant to the Renewed Contract, CF(L)Co has an obligation to 
deliver to Hydro-Québec, on demand, all the available power and all the energy 
generated at the Generating Station, with the exception of the power and energy 
associated with the Twinco Block and the 300 MW Block. 

DECLARE that as long as the Contract is in effect, namely until August 31, 
2041, CF(L)Co is not entitled to any quantity of power and energy generated at 
the Generating Station, with the exception of the power and energy associated 
with the 300 MW Block and the Twinco Block. 

DECLARE that as long as the Contract is in effect, namely until August 31, 
2041, CF(L)Co may not sell to a third party, including NLH, any quantity of power 
and energy in excess of the quantities associated with the 300 MW Block, 
irrespective of the fact that sald sales are on a firm or allegedly "interruptible" 
basis. 

[8] Obviously, CF(L)Co, contests HQ's claims. The three (3) main conclusions of its 
contestation are reproduced below: 

"DECLARE that under the terms of the Renewal Contract, Hydro-Quebec's right 
to request and receive energy each month during the term of that contract is 
limited to the amount of Continuous Energy as defined under the said Renewal 
Contract, subject to the Minimum and Firm Capacity limits. 

DECLARE that in addition to the 300 MW of Recapture and in addition to the 
Twinco block, CF(L)Co is entitled under the Power Contract and the Renewal 
Contract to use the Churchill Falls power plant's available capacity to increase 
the rate of delivery of energy to third parties, provided that by so doing it 
continues to make available to Hydro-Quebec its requested power and energy 
scheduled in accordance with the terms and conditions of the contracts. 

DECLARE that, as owner and operator of the Churchill Falls power plant and 
holder of the hydraulic rights, CF(L)Co is entitled to operate the Churchill Falls 
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plant as it deems appropriate and is entitled to derive revenues where possible 
from selling all electricity products that have not been specifically sold to Hydro-
Quebec or third parties under the terms of a contract, provided that CF(L)Co 
fulfils its contractual obligations to Hydro-Quebec and third parties." 

[9]  Thus, briefly summarized, the issues in dispute are as follows: 

- Under the Renewed Contract, is HQ entitled to all the power and energy generated 
by the Churchill Falls Generating Station while retaining the same flexibility that it 
had during the period of the Main Contract. 

- Is CF(L)Co entitled to make "interruptible" sales to third parties from energy and 
power not required by HQ and for power in excess of the 300 MW recapture1. 

[10] Relations between HQ and CF(L)Co span some five decades and have been punctuated 
by numerous court proceedings described very briefly below. 

- Action before the courts of Newfoundland and those of Québec concerning the 
recapture by the Province of Newfoundland-and-Labrador2 of some 800 MW from 
the Churchill Falls Generating Station output. 

- Reference to the Newfoundland Court of Appeal regarding the application of the 
Upper Churchill Water Reversion Act enacted by the Province of Newfoundland, 
which reference was ultimately decided by the Supreme Court. 

- Action by CF(L)Co seeking an order modifying the pricing terms of the contract. The 
judgment of the Québec Superior Court dismissing CF(L)Co's claims was upheld by 
the Québec Court of Appeal on August 1, 2016. 

[11] Thus, although some of the above judgments rendered over the years can enlighten this 
Court, the analysis that it must conduct concerns an aspect barely touched on in previous court 
actions, except in the last case, and even then, only up to a certain point.  

[12] To answer the questions raised in this matter, the Court will have to consider the 
historical context of the negotiation and signing of the Main Contract and of the Renewed 
Contract. The Court will also discuss the relationship between the parties from after the 
contracts were signed up to the present, including the various legal actions instituted by each 
party. Given that this relationship spans some fifty years, it must be analyzed through the prism 
of technological, regulatory and market developments. 

[13] The Court proposes to deal with this matter as follows. After introducing the parties and 
providing the background, for a proper understanding of the evidence adduced before the 
Court, the position of the parties will be outlined before the matter before the Court is 
addressed. This decision will therefore be delivered using the following headings: 

• THE PROTAGONISTS. 

• THE SITUATION OF THE PARTIES AT THE TIME OF THE NEGOTIATIONS. 

• THE CHURCHILL FALLS PROJECT. 

• BRIEF SUMMARY OF THE POSITION OF THE PARTIES. 

• THE CIRCUMSTANCES SURROUNDING THE SIGNING OF THE MAY 12, 1969 CONTRACT. 

A) Preamble 

                                                
1 The reader is henceforth referred to the glossary reproduced in Appendix I of the terms used to designate units of 
power or of electric energy. 
2 This is the exact name of the province, however for reasons of brevity, it will be referred to as Newfoundland. 

500-17-078217-133 PAGE: 7
CIMFP Exhibit P-01475 Page 7



 

B) History of the negotiations 

i) Negotiations leading to the Letter of Intent  
 First round 
 Second round 
 Final round 

 
ii)  Negotiations after the Letter of Intent of May 12, 1969 (including its schedules)  

(Renewed Contract) 

• RELATIONS BETWEEN THE PARTIES BETWEEN MAY 12, 1969 AND 1998. 

• OPERATION OF THE GENERATING STATION AND ENERGY TRANSMISSION. 

• EXPERT REPORTS. 

• POSITION OF THE PARTIES. 

• ISSUES IN DISPUTE. 

• ANALYSIS. 

[14] Although certain sections of this judgment may seem redundant in light of previous 
decisions, they are nevertheless essential for an understanding of this decision because they 
form the basis for the reasoning leading to its conclusions. 

 

II.  THE PROTAGONISTS 
A) HYDRO-QUÉBEC 

[15] The forerunner of Hydro-Québec, the Québec Hydro-Electric Commission, a Crown 
agent, was created by provincial statute in April 19443. That name would be used until 1978 
until it was designated under its current name, Hydro-Québec.4 

[16] When it was created, HQ's primary market was limited to the Montréal area since it took 
over the "Montreal Light and Power Company" which at the time produced 4,000 MW mainly 
through the Les Cèdres Generating Station, a "run-of-river"5 generating station". 

[17] In 1963, during Quebec's "Quiet Revolution", electricity was nationalized through the 
purchase of almost all the private power producers in Québec. 

[18] Under nationalization, HQ's output increased to 6,000 MW. 

[19] One of the power producers purchased by the Commission during the nationalization 
period was the Shawinigan Light and Power Company, whose subsidiary Shawinigan 
Engineering Limited held 20% of the shares of the company now known as CF(L)Co. 

[20] As an illustration, the Churchill Falls Generating Station project contemplated in the early 
1960s planned for some 5,423 MW of power, which alone was almost equal to the entire 
electricity production distributed in Québec. 

[21] Over the years, HQ was the architect of many other projects, the best known of which 
are Manicouagan and La Grande. 

                                                
3 Act to Establish the Québec Hydro-Electric Commission, S.Q., 1944, c. 22. 
4 The Québec Hydro-Electric Commission will be referred to under its present name, Hydro-Québec, unless the 

historical context requires that it be identified under its original name 
5 Known in French as "au fil de l'eau". 
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[22] Most of those projects, including Churchill Falls, are generating stations with reservoirs, 
unlike run-of-river generating stations whose water supply depends on river current strength. 
The characteristics of these kinds of generating stations with reservoirs are central to the 
argument. 

[23] In 1997, the US electricity market underwent a profound structural change: our 
neighbours to the south adopted regulations aimed at opening up all electricity transmission 
networks to promote electricity transmission. Thus, the transmission systems that until then 
were owned by independent entities, had to be made available to other users.6 

[24] The Court deliberately employs the term "users" because, as will be seen later, despite 
the fact that at the inception of this mini revolution access was intended for producers, with the 
advent of technological innovations, a number of other industry players joined the original users. 

[25] The business revolution south of the border led HQ to make major changes in its 
business model. In 2001 it created the following divisions: 

1. HQ Production (hereinafter referred to as "HQP."), the division that manages the 
Generating Fleet and acts as a wholesaler for sales outside Québec. 

2. HQ Trans-énergie (hereinafter referred to as "HQT."), the division that manages 
the transmission of energy generated until its final destination, irrespective of 
whether the energy is for export or for local consumption. 

3. HQ Distribution (hereinafter referred to as "HQD"), the division that distributes 
electricity locally to industrial, commercial and residential consumers. 

4. HQ Équipement (hereinafter referred to as "HQE"), the division that carries out 
the various work required by HQ to build or maintain generating or transmission 
structures. 

[26] HQ engages in 10 or 20-year planning periods for its Generating Fleet and Transmission 
Network based on demand growth. 

[27] Since 1963, the Hydro-Québec Fleet has expanded. Thus, according to HQ's 2014 
Annual Report7 its Fleet is constituted as follows: 

62 Hydro-electric generating stations  
for total power of = 36,100MW 
 

25 thermal generating station for total power of =   543 MW 

  36,643 MW 
Other sources: 
Churchill Falls Generating Station for power of  5,428 MW 

 

[28]  HQ's Generating Fleet, including those equipped with reservoirs, is not uniform either as 
regards reservoir capacity or as regards water supply. With enormous variations in weather 
from one region of Québec to another, it is a matter of common sense that snow and rain 
precipitation levels will not be the same for a generating station like La Grande, in north-western 
Québec, as for a generating station like Manic in the north-eastern part of the province, . 

                                                
6 To describe this concept, Americans use the term "Open Access". 
7 Exhibit P-52 A.6, (2014) /118. 
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[29] Thus, although the Churchill Falls Generating Station when completed represented 
almost half of HQ production in the early 1970s, by 2014 its contribution had declined to about 
15% of HQ production 

 

B) BRINCO 

[30] As well as HQ's acquisition of shares in CF(L)Co through Shawinigan Engineering 
Limited in the early 1960s, particular attention should be focused on the other controlling 
shareholder, namely Brinco, several of whose directors played a key role in the Churchill Falls 
Project. 

[31] Thus, Brinco was incorporated on April 17, 1953, with the following principal 
shareholders: 

• N.M. Rotschild & Sons 

• Anglo-American Corporation of South Africa 

• Anglo-Newfoundland Development Company Limited 

• The Bowater Paper Corporation Limited 

• The English Electric Company Limited 

• Frobisher Limited (its interest was ultimately transferred to the Compagnie 
Financière de Suez) 

• Rio Tinto Company Limited8 

Brinco's shareholders varied over the years. The following are some key events. 

1963  Purchase by Rio Algom Mines Limited of 185,000 Brinco shares. 

1968  Thornwood Investments Limited, whose majority shareholder is Rio Tinto-
Zinc Corporation Limited and minority shareholder is Bethlehem Steel 
Corporation, was created and purchased all the shares that until then had 
been held by Rio Algom Mines Limited, thereby becoming Brinco's controlling 
shareholder. 

[32] An excerpt from a "Quick Reference Summary" dated June 9, 1964 published by "The 
Financial Post Corporation Service" succinctly summarizes the importance of Brinco's role in the 
development of the Churchill Falls Generating Station. 

"In 1958, the Company transferred its rights to develop the Upper Hamilton River9, 
including Hamilton Falls, to a new company, Hamilton Falls corporation limited, in which 
it had an 80% interest. The remaining 20% was owned by Shawinigan Water and 
Power, which was acquired by the Province of Quebec (Hydro-Québec)10. 

                                                
8 Exhibit P-81. 
9 In 1965, the name of the Hamilton River was changed to Churchill River, posthumous homage to Britain's former 

Prime Minister, Winston Churchill. Thus, the original name of CF(L)Co, which was Hamilton Falls Power 
Corporation, was also changed. Except in very specific instances and for historical considerations, the Hamilton 
River and the Hamilton Falls Power Corporation will be referred to under their new names. 

10 Exhibit P-12512, penultimate paragraph, left column. 
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[33] In 1974, Brinco's 65.8% equity interest in CF(L)Co was purchased by Newfoundland 
Industrial Development Corporation11 for $160 million, which interest was ultimately transferred 
to Newfoundland Labrador Hydro in the fall of 1975. 

 

C) CF(L)Co 

 
[34] CF(L)Co was created by Brinco on January 31, 1958, which at the time held the entirety 
of CF(L)Co's share capital12. 

[35] CF(L)Co's corporate stated purpose is hydro-electric development of the Churchill River 
in Labrador. 

[36] On October 8, 1958, Shawinigan Engineering Company Limited purchased 20% of 
CF(L)Co's shares13. 

[37] As noted earlier, in March 1963 the Québec Hydro-Electric Commission acquired the 
parent company of Shawinigan Engineering Company Limited and thus became a CF(L)Co 
shareholder for the same 20% equity interest formerly held by the parent company. 

[38] From 1963 to 1975 a number of share issues or share sales took place. The transactions 
most relevant to this matter are as follows: 

- November 1968: One million CF(L)Co shares issued to HydroQuébec bringing its 
equity interest to 34.2%14. 

- June 1974: Acquisition by Newfoundland Industrial Development Corporation of the 
shares until then held by Brinco in CF(L)Co and its hydro-electric development rights 
in the Churchill River15. 

- 1975: Transfer by Newfoundland Industrial Development Corporation of its shares in 
CF(L)Co to Newfoundland Labrador Hydro16. 

[39] Lastly, and as a result of other transactions, since November 1975 the shareholders of 
CF(L)Co and their respective equity interests are as follows. 

NLH: 65.8% 

HQ: 34.2% 

[40] Currently, CF(L)Co's board of directors has eight (8) positions filled as follows: six (6) 
NLH representatives and two (2) HQ representatives. 

 

D) NEWFOUNDLAND AND LABRADOR HYDRO (NLH) 

[41] NLH is a creature of the Province of Newfoundland and was constituted in 1975. Until 
very recently it was the province's energy arm. 

                                                
11 Exhibit P-227. 
12 Exhibit D-29, p. 6. 
13 Exhibit P-82. 
14 Exhibit P-219. 
15 Exhibit P-30517. 
16 Id. 

500-17-078217-133 PAGE: 11
CIMFP Exhibit P-01475 Page 11



 

[42] Upon its creation, Newfoundland Industrial Development Corporation transferred its 
shares in CF(L)Co to NLH, giving it 68.5% of CF(L)Co's common shares. 

[43]  On the Island of Newfoundland, NLH is an electricity producer that operates several 
generating stations with a total output of 950 megawatts17. 

[44]  NLH directly serves industrial customers and consumers in the outlying areas of the 
Island. As for major centres, the electricity generated by NLH is sold to an independent 
distributer, Newfoundland Power18, which ensures the distribution of that electricity. 

[45] NLH also has transmission lines in the Labrador part of the province including two 230-
KV lines supplying western Labrador, and one 138-KV line supplying Goose Bay19. 

[46] As at the date hereof, there is no transmission line between Labrador and the Island of 
Newfoundland. However, that situation will change as of 2017 when a 900-MW submarine line 
linking Labrador and the Island of Newfoundland is completed. 

[47] The 900-MW line that will link Churchill Falls to the Muskrat Falls Generating Station will 
be used not only to supply power to part of the Island but also to export energy to Nova Scotia 
and New England20. 

[48]  NLH is under the authority of the Public Utilities Board of Newfoundland. 

  

E) NALCOR ENERGY (Nalcor) 

[49] Nalcor Energy is a Crown corporation of the Province of Newfoundland created in 
200721"22 

[50] This entity was created further to the efforts of a working group whose mission was to 
provide the Province of Newfoundland with a consolidated energy arm23. 

[51] As of its creation, Nalcor became NLH's parent company. It would also head the Oil and 
Gas Corporation of Newfoundland and Labrador in addition to ensuring development of the 
electric potential of the Lower Churchill24. 

[52] Pursuant to its incorporating statute, NLH's directors automatically became Nalcor 
directors. 

[53]  Currently, Nalcor has 6 business lines. They are as follows25: 

- NLH 

- Churchill Falls 

- Oil and Gas 

- Lower Churchill Project 

- Bull Arm Fabrication 

                                                
17 Exhibit P-350. 
18 Id 
19 Chad Wiseman, transcript, November 23, 2015, p. 96-97 and 112-113. 
20 Exhibit D-221. 
21 ENERGI Corporation Act S.N.L, 2007, c. E-11.01. 
22 Examination out of court of Edmund Martin, February 4, 2015, Exhibit P-381 /57. 
23 Id. /34. 
24 Exhibit P-289. 
25 Exhibit P-290, (2014) /382-385. 
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- Energy Marketing 

[54] Nalcor incorporated the last of the above business lines, Energy Marketing, under the 
name Nalcor Energy Marketing Corporation (NEMC). The following is how Edmund Martin 
describes its activities26: 

"And our sixth line of business is Energy Marketing which has also recently 
become a separate company. And this Energy Marketing arm currently sells the 
recall energy from Churchill Falls, which is sold to Newfoundland & Labrador 
Hydro, this Energy Marketing company actually handles the direct sales of that 
electricity currently through Québec with an open access transmission 
arrangement that we have, Energy Marketing has, and they sell it directly into the 
markets. 

The vision for this company obviously Your Honour, is as Muskrat Falls comes 
online, there's significant excess energy that is not needed for the province. Gull 
Island would be another addition obviously. And the longer-term plan is to have 
this group also handle the marketing of the oil and gas from the Oil and Gas 
division over time." 

[55] In 2015, NEMC became NLH's agent on the US electricity market as a "purchasing-
selling entity" specifically on the New York, New England markets and the Pennsylvania, New 
Jersey, Maryland market27, the latter known as PJM. 

[56] This concludes a very brief presentation of the main protagonists involved in this case. 

 

III. SITUATION OF THE PARTIES AT THE TIME OF NEGOTIATIONS 
[57] It is important for what follows, to describe the respective situations of the parties at the 
time of negotiations. 

 
A) THE PROVINCE OF QUÉBEC AND HYDRO-QUÉBEC 

[58] In the early 60s, the population of Québec was approximately 5,250,00028 25% of which 
lived in rural areas versus 75% in the cities29. Québec's gross domestic product represented 
26%30 of Canada's gross national product. 

[59] In 1962, the Québec Hydro-Electric Commission operated nine 9) generating stations 
that produced approximately 3,675 MW31. 

[60]  Virtually all of that production was from "run-of-river" generating stations. 

[61] In 1962, Manic Generating Stations 5 and 2 were under construction. Upon completion, 
they would ultimately generate an additional 2,296 MW. Those generating stations have 
reservoirs32. 

                                                
26 Transcript, Edmund Martin, November 18, 2015, p. 71, lines 3 to 23. 
27 Transcript, Robert Henderson, November 5, 2015, p. 132, lines 20 to 25, p. 133, lines1 to 9. 
28 Statistics Canada, Canadian Census (1851 to 1971) and Population Estimates (1971 to 2015: September 2015), 

adapted by the Institut de la statistique du Québec. 
29 Association canadienne-française pour l'avancement des sciences, Politique et Économie, 1986, p. 51. 
30 Association canadienne-française pour l'avancement des sciences, Politique et Économie, 1986, p. 70. 
31 Exhibit P-52 A.1, (1962) H 3. 
32 Id. 
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[62] In 1962, HQ also had three (3) projects underway, namely Manic 3, Outardes 58 and 
Outardes 4533. Upon completions, they would ultimately produce an additional 2,250 MW of 
power. Those generating stations also have reservoirs34. 

[63] Electricity was transmitted from the Manic-Outardes hydro-electric complex through 735-
KV lines using technology developed in-house at HQ35 

[64] In 1963, during Quebec's "Quiet Revolution", as part of the electricity nationalization 
process, HQ purchased outright 90% of the shares in the following independent power 
producers: 

- Shawinigan Water and Power. 

- Southern Canada Power Company Limited. 

- Québec Power Company. 

- Gatineau Power Company. 

- Lower St. Lawrence Power Company. 

- Saguenay Power Company. 

- Northern Québec Power Company Limited36. 

[65] The additional power from these various producers brought HQ's total capacity to 6,382 
MW37. 

[66] In 1965, the first Manic 2 generating sets and the first 735-K transmission lines were 
commissioned. By the end of 1965, while the Manic 5 and Outardes were still under 
construction38, HQ's total power was 7,349 MW.  

[67]  By 1967, HQ's total output was 8,178 MW39. 

[68] At that time, HQ predicted exponential growth in its requirements, establishing them at 
16,125 MW by 197840. 

[69] However, HQ's 1967 annual report reported an annual increase in the following terms: 

[Translation:] 

"Consumption by Québec customers increased by 8.8%, a rate, which if sustained would double 
requirements in eight to ten years." 41 

[70] To summarize, at the end of 1967, while negotiations regarding Churchill Falls Project 
were underway, HQ saw a substantial increase in requirements at a time when a large part of its 
power was derived from run-of-river generating stations and those with reservoirs (Manic, 
Outardes...) were in the process of being completed, although a few units were functional. 
Furthermore, an initial 735-KV transmission line was already in service from the Manicouagan 
complex. 

                                                
33 The name of Outardes 38 was changed to Outarde 3, and Outardes 45 was changed to Outarde 4, transcript of the 

testimony f C. Dubé, October 28, 2015, p. 42, lines 2, 3 and 4. 
34 Exhibit P-52 A.1, (1962)/20. 
35 Exhibit P-52 A.1, (1962)/21. 
36 Exhibit P-52 A.2, (1963) /13. 
37/d./51. 
38 P-52 A.3, (1965) /10/55. 
39 D-29, p. 15. That figure was rounded up to 8,179 MW. 
40 Id., p. 16. 
41 P-52 A.4, (1967) 17. 
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B. NEWFOUNDLAND 

[71] The Dominion of Newfoundland joined the Canadian Confederation as a province on 
April 1, 1949. In the early 60s, its economy was driven by the fishing industry and it had a 
population of 457,000 distributed equally between urban and rural settings42. 

[72] Newfoundland's gross domestic product represents 1.26%43 of the overall Canadian 
gross national product. However, it ranks the highest in Canada for jobs related to the fishing 
industry44. 

[73] In the two decades after Newfoundland joined the Canadian Confédération, there was 
been a profound transformation of that industry from family-run or artisanal to mass production 
using processing plants. 

[74] The Province of Newfoundland's then Liberal Premier, Joseph R. Smallwood, was 
convinced that the Churchill River had immense energy potential. 

[75] As a result of J.R. Smallwood's persuasive efforts in 1952 with Winston Churchill, a 
group of investors founded the British Newfoundland Corporation Limited (Brinco) on April 17, 
1953. 
[76] In the weeks following its incorporation under The Government-British Newfoundland 
Corporation - N.M. Rothschild and Sons (confirmation of agreement) Act, Brinco was granted 
the option of obtaining exclusive rights "to harness and make use of all or any of the rivers, 
streams, waterways and watersheds in Newfoundland and Labrador including the Hamilton 
river..."45 

[77] Enactment of that statute resulted in an agreement on May 21, 1953 pursuant to which 
Brinco, in exchange for investing $1,250,000,00 every five (5) years over a period of 20 years to 
explore and develop natural resources, was granted an option regarding hydro-electric rights for 
a renewable period of 99 years.46. 

[78] On June 30, 1958, Brinco incorporated CF(L)Co and transferred to the new entity its 
rights under the aforementioned Act and the May 21, 1953 agreement. The transfer indicates 
that Brinco had already incurred exploration expenses of $5,477,371.48,47 the equivalent of 
$45,000,000.00 in 2015 dollars48. 

[79] On May 26, 1960, CF(L)Co exercised its hydro-electric rights option under the May 21, 
1953 agreement49. 

[80] On the same date, namely May 26, 1960, CF(L)Co, informed the Premier of 
Newfoundland that it would shortly be commencing construction of a generating station through 
a subsidiary, namely Twin Falls Corporation Limited, 2/3 of whose shares were controlled by 
CF(L)Co. The function of that generating station was to satisfy the energy needs of various 
mines operating in the western part of Labrador. 
                                                
42 Government of Newfoundland and Labrador, Historical Statistics of Newfoundland and Labrador, October 1970, 

Table A-11. 
43 Government of Newfoundland and Labrador, Historical Statistics of Newfoundland and Labrador, October 1970, 

Table F-1. 
44 Statistics Canada, Historical Statistics of Canada, 2nd ed., 1983, N38-48. 
45 Exhibit D-4, s. 9. 
46 Exhibit D-5, ss. 1 and 9. 
47 Exhibit D-6. 
48 Bank of Canada inflation calculator. 
49 Para 160 of the CF(L)Co defence, admitted by H.Q. 
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[81] On March 13, 1961, Newfoundland enacted the Hamilton Falls Power Corporation 
Limited (lease) Act for the purpose of entering into a lease. Pursuant to that Act, a 99-year lease 
was signed between CF(L)Co and the Province of Newfoundland, which lease is renewable for 
a further 99 years50. 

[82] The lease between CF(L)Co and the Province of Newfoundland provided for the 
payment by CF(L)Co of royalties on the sale of electricity generated by the Hamilton River51. 

[83] Thus, in 1961 (CF(L)Co held the water rights in the Hamilton River and between 1953 
and 1958 incurred some $5.5 million dollars in exploration and development expenses, and had 
commenced construction of the Twin Falls Generating Station. 

[84] At that time, there was no electric transmission link between Labrador and the Island of 
Newfoundland. 

 

IV. THE CHURCHILL FALLS PROJECT 
[85] When it was designed and developed, the Churchill Falls Generating Station was unique 
of its kind in America in terms of size, capabilities and situs and even in its manner of financing. 
It is therefore worthwhile to list its main features. 

[86] At the outset, the Court states that this section is based primarily on the "Churchill Falls 
(Labrador) Corporation Limited - First Mortgage Bonds Series A - Offering Memorandum 
(referred to herein as the "O.M.")52and the "Technical Abstract and Engineers' evaluation" 
prepared by the firm ACRES and dated April 23, 196853. However, as will be seen later, most of 
that information would be somewhat different by the time the project was completed. 

[87] However, it must be stated that the lifespan of such structures is considerable. Thus, 
according to Claude Dubé, a retired HQ engineer, that lifespan is as follows54. 

Dam and dykes = 120 years 

By-pass canals = 100 years 

Turbines / Generating units = 50 to 60 years 

[88] The residual value of those same structures is also considerable. Thus, using the cost 
method, Thierry Vandal, valued the Churchill Falls Generating Station at some $20 billion in 
201555. 

[89] In view of the above, this description of the project as it was envisaged is fundamental 
for an understanding of the negotiations as certain changes to the final result led to 
modifications of the negotiation process that culminated in the contract between the parties. 

[90] The generating station is in the western part of Labrador approximately 200 km east of 
Labrador City and Wabush which mark the western border between Labrador and Québec56. 

                                                
50 Exhibit D-8, the lease that was produced is unsigned, but it has been acknowledged by H.Q. 
51 Id., p. 16 of the lease. 
52 Exhibit D-29. 
53 Exhibit P-198, it should be noted that according to the parties, this Exhibit should be Appendix F of the 'O.M.; an 

appendix that was not included with Exhibit D-29. 
54 Transcript, Claude Dubé', October 28, 2015, p. 82, lines 2 to 17. 
55 Transcript, Thierry Vandal, October 19, 2015, p. 120, lines 15 to 25, p. 121, lines 1 to 3. 
56 Exhibit D-231. 
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[91] Churchill Falls has two large reservoirs and two diversion bays covering an area of some 
600 square kilometres with a capacity of some 26 billion kilowatthours. 

[92] The more westerly reservoir is known as Ossokmanuan and the other one as 
Smallwood. 

[93] The water supply to the Generating Station from the reservoirs is controlled by a 
structure known as the "Lobstick Control Structure". 

[94] A fact that should be noted that affects the operation of the Generating Station is that 
once water from the reservoirs crosses the Lobstick Control Structure, it will take three (3) days 
to reach the Generating Station to be channeled through the turbines. 

[95] Another unique feature is the topography of the site: the reservoirs are located on a 
plateau higher than the Churchill River thus allowing an optimal head. Acres describes the site 
as follows57: 

"The central Labrador plateau on which the drainage basin of the Upper Churchill 
River lies has an elevation of between 1,300 and 1,900 feet above sea level. The 
surface of the plateau has only minor relief, with few hills rising to more than 500 
feet above the general plateau level. Vegetation is sparse, but some of the land 
is covered by low spruce forest and there are extensive areas of boulder field 
and generally shallow muskeg. 

The area is characterized by numerous large and small lakes and extensive 
areas of swamp, and has a random drainage pattern with few well-defined 
streams. Over 20 per cent of the basin is covered by water and the volume of 
natural storage is high. 

Runoff from the plateau is mainly concentrated in the Churchill, Unknown and 
Naskaupi Rivers, of which the most important is the Churchill. Flowing from 
Sandgirt and Lobstick Lakes, it falls in a series of rapids and a great waterfall, the 
Churchill Falls, to its preglacial channel over 1,000 feet below the plateau, as 
shown on Plate 3." 

[96] This feature is so important that it merited the following passage in the O.M.58: 

"An unusual feature of the Churchill Falls development is that power output is 
independent of reservoir drawdown, since the forebay elevation remains 
relatively constant (variation is under five feet) under any conditions of reservoir 
storage upstream of the control structures. Therefore the gross head on the 
turbines and the resultant power output capability of the plant is relatively 
constant. Generally, on river development schemes with large dams, any 
drawdown of the upstream reservoir significantly reduces hydraulic head on the 
plant and lowers the generating capacity of the installations. Significant operating 
advantages accrue when a plant may be operated at any storage level without 
power output being materially affected." 

(Emphasis added) 

 

[97] The main conclusions of Acres, as reproduced in the O.M., are as follows 

                                                
57 Exhibit P-198/39, Engineering Report, p. 5. 
58 Exhibit D-29, p. 28. 
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1. The Project can be constructed and will be capable of performing as 
required and expected. The firm capacity at the delivery point will be 
4,431,500 kilowatts after providing for station service, townsite loads, 
electrical losses and local loads of 225,000 kilowatts. 

2. A sufficient long-term average flow of water will be available to provide an 
average energy output of 34.5 billion kilowatt hours per annum at the 
generator terminals when the capacity at the delivery point is allowed to 
vary between firm capacity and 2,500,000 kilowatts. Under these 
conditions, the Project will be physically capable of providing an average 
energy output of 31.8 billion kilowatt hours at the delivery point. 

If the plant is operated between the above limits of deliverable capacity in 
such a manner as to produce an average energy delivery of less than 
31.8 billion kilowatt hours per annum, an amount of water will be spilled, 
equivalent to the reduction in delivered energy. 

3. The Construction Cost Estimate as defined of $563,306,000, plus the 
addition of a provision for escalation at 4.5 per cent compounded 
annually, is adequate to complete the Project, and provides a sufficient 
allowance for possible increases in cost of labour, material and services 
during the scheduled period of construction. 

4. The Project can be constructed within the schedule proposed, so as to 
have initial power available as planned in 1972, and all eleven units 
completed and operable by 1976.59 

[98] As noted above, the Generating Station is about 1,200 km from Montréal. The costs 
related to construction of 735-KV transmission lines were estimated in the O.M. at 
$72,284,000.00, and only for the portion in Newfoundland, with HQ to assume the costs of the 
transmission lines over some 1,000 km from the Labrador/Québec border to Montréal. 

[99] Other financial features were set forth in the O.M. Thus, the main sources of external 
financing were as follows: 

- First Mortgage Bonds - $590 million 

- Bank Loan - $100 million 

- General Mortgage Bonds - $100 million60 

[100] Thus, HQ undertook to purchase all remaining units of the "General Mortgage Bonds" 
issue, in the event any were unsold after the other shareholders had exercised their options. 
Therefore, HQ's commitment was for a potential $100 million61. 

[101] Furthermore, as noted in the O.M., HQ had agreed to make the necessary funds 
available upon completion of the Generating Station in the event that the financing was 
insufficient. The relevant excerpt is as follows: 

"However, Hydro-Quebec has agreed that, once CF(L)Co has obtained or 
arranged to obtain a minimum of $700 million (expressed in Canadian dollars) to 
construct and bring the Project into operation it will provide without limitation as 

                                                
59 Id., p. 26-27. 
60 Id., p. 48, see note 1 pertaining to the Bank Loan. 
61 Id., p. 49 and 50. 
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to total amount any funds additional to the then available funds of CF(L)Co which 
may be required to complete the project."62 

[102] Moreover, according to the O.M., HQ had agreed to do the following: 

1. Bridge CF(L)Co's liquidity gaps63. 

2. Refurbish or replace the entire project in the event of destruction64. 

3. Assume the risk related to the fluctuation of foreign exchange rates65. 

4. Assume an increase in interest rates on the First Mortgage Bonds (above 51/2% per 
annum) and on any other CF(L)Co obligation (above 6% per annum)66. 

 

V. BRIEF SUMMARY OF THE POSITION OF THE PARTIES 
[103] One of the Court's imperative tasks in this matter is to interpret the contracts negotiated 
and signed in 1969. 

[104] Clearly, as regards the issues raised in this case, the Court must consider the 
negotiations and their outcome. 

[105] At this juncture, it is important to establish the respective positions of the parties. 

[106] As noted earlier, their positions must be stated very broadly for a proper understanding 
of the evidence adduced before the Court and its treatment of that evidence. After the Court's 
presentation of all the evidence, it will focus on the position of the parties in greater detail. 

 

A) HQ 

[107] First, HQ argues that the Main Contract, the Renewed Contract and the contract entitled 
"Churchill Falls Guaranteed Winter Availability Contract (GWAC)" in effect November 1, 1998, 
all form a contractual whole. 

[108]  According to HQ the Main Contract entitled it to purchase virtually all the power and 
associated energy of some 5,428 MW generated by the Generating Station. 

[109] HQ largely bases its entitlement to the power on the article entitled "Operational 
flexibility" which is in both the Main Contract and the Renewed Contract. 

[110] Thus, according to HQ this multi-year and seasonal flexibility allowed it to require more 
power from the Generating Station in the winter and less in the summer when demand drops. 

[111] HQ complains that CF(L)Co's position is clear; it has interpreted the Renewed Contract 
so that the only flexibility HQ will retain would be intra-monthly. HQ characterizes CF(L)Co's 
interpretation as the 'blocks theory" interpretation. 

[112] HQ's position in that respect is summarized in its application as follows: 

[Translation:] 

                                                
62 Id., p. 55, this undertaking is in the May 12, 1969 contract. 
63 Id., p. 57, heading: Debt services requirement. 
64 Id., p. 58, heading: Restauration of plant. [sic] 
65 Id., p. 59, heading: Assumption of risk on foreign exchange. 
66 Id., p. 59, heading: Interest adjustment payments. 
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"142. Therefore, CF(L)Co is incorrect in claiming that the Hydro-Québec's rights 
under the Renewed Contract are limited to the purchase of blocks of energy 
subject to a monthly cap to be established in accordance with the "Continuous 
Energy" concept. 

[113] Furthermore, HQ noted that for several years CF(L)Co had been selling power and 
energy on an "interruptible" basis, as described in industry jargon, something that it is not 
entitled to do pursuant to existing contractual agreements or under those to follow . 

[114] HQ's views on this particular issue are as follows: 

[Translation:] 

"158. At no time whatsoever during the term of the Original Contract or of the 
Renewed Contract, is CF(L)Co entitled to sell to a third party, on a firm or 
allegedly "interruptible" basis, any amount of power in excess of the 300 MW 
limit, because any quantity of power in excess of the 300 MW limit vests 
exclusively in Hydro-Québec under the Original Contract and under the Renewed 
Contract." 

 

B)  CF(L)Co 

[115] CF(L)Co maintains that it is correct in stating that as of September 1, 2016 it can apply 
what HQ calls the "Blocks theory". 

[116] According to CF(L)Co, the Renewed Contract must be interpreted separately from the 
Main Contract because article 3.2 of the Main Contract states inter alia: 

"The renewed Power Contract shall be that set forth in Schedule III hereof, which 
shall come into force automatically without any further signature being required. 

Any or all articles or sections of this Power Contract other than this section 3.2 as 
well any or all undertakings or promises not specifically contained in Schedule III 
shall have no force and effect..." 

[117] The Renewed Contract states its purpose as follows: 

"Hydro-Quebec agrees to purchase from CF(L)Co and CF(L)Co agrees to sell to Hydro-
Quebec each month the continuous energy and the firm capacity ...»67 

[118] The definition of "Continuous Energy" as stipulated in the Renewed Contract is derived 
from a mathematical calculation established on a monthly basis, the source of which is the 
various adjustments made throughout the term of the Main Contract and which allowed for 
establishment of a final "Annual Energy Base". 

[119] According to CF(L)Co, although this interpretation modifies the flexibility that HQ used to 
have, it does not do away with it entirely. 

[120] As regards interruptible sales, CF(L)Co states that pursuant to article 5.2 of the 
Renewed Contract, its obligation to sell to HQ is limited to HQ's requests and if it does not make 
any such request, then nothing prevents CF(L)Co from making interruptible sales to third parties 
because according to the very principle underlying this type of sale, CF(L)Co can interrupt it and 
redirect the electricity to HQ as soon as it makes a request therefor. 

                                                
67 Exhibit P-1/51, clause 2.1. 
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VI.  CIRCUMSTANCES SURROUNDING THE SIGNING OF THE MAY 
12, 1969 CONTRACT 

A)  PREAMBLE 

[121] Although CF(L)Co maintains that the Renewed Contract is unambiguous, it is a matter 
for the Court to first establish whether or not there is an ambiguity. 

[122] In order to answer that first question, the Court must examine the circumstances that 
surrounded the negotiation and signing of the Main Contract and the Renewed Contract given 
that they were entered into at the same time. 

[123] At this juncture it is necessary to examine what that the Court describes as the history of 
the negotiations.  

[124] Discussions between BRINCO and HQ began in the early 60s and were intermittent, 
with various stops and starts over the years. 

[125] What follows is a synopsis of the negotiations that led to the signing of the October 13, 
1966 Letter of Intent followed by the May 12, 1969 contract. 

[126] The Court will discuss the development of the positions of each party regarding very 
specific points and clauses. However, the Court intentionally omits certain aspects of the 
negotiations that were introductory to the issues in dispute and would only weigh down evidence 
that is already very dense. 

[127] The explanation and clarification of a number of points is necessary to ensure that this 
decision flows smoothly. 

[128] Certain terms used by the negotiators to describe or quantify power and energy or 
describe certain concepts were always in English. The same terms were the subject of expert 
reports and there again, the authors expressed themselves in English. Although it may affect 
the flow of the [French] text, the Court will refer to the English terms. 

[129] Moreover, a number of the concepts were emphasized in the negotiations and require 
explanation. Once again to ensure the flow of the text, the Court will now explain the following 
concepts, so that they are understandable. 

• Take or pay 

• The Twinco Block 

• The "Recall" Bloc  

• Split Tariff 

TAKE OR PAY 
[130] This concept benefits the Generating Station operator, who will be assured of earnings, 
irrespective of whether or not the purchaser takes delivery of the energy. 

[131] As will be seen later, this concept insisted on by CF(L)Co was dictated by financial 
considerations related to returns and guaranties sought by the project's investors. 

THE TWINCO BLOCK 
[132] As seen earlier, in describing Newfoundland's situation, Brinco had begun construction 
of the Twin Falls Generating Station even before negotiations with HQ had commenced. 
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[133] The output of that Generating Station was intended to fulfil the energy requirements of 
mining operations underway in Labrador West. 

[134] As a result of the diversion of certain bodies of water required by the Churchill Falls 
Project, the Twin Falls Generating Station could not meet its contractual obligations to its 
customers in western Labrador. 

[135] As a consequence, and this was never the subject of major argument between the 
parties, it had been agreed that part of the Churchill Falls output would be reserved to satisfy 
the requirements of Twin Falls Generating Station customers, hence the expression Twinco 
Block.68 

THE "RECALL" BLOCK 
[136] CF(L)Co wanted to be able to appropriate part of the Generating Station's output to 
satisfy Newfoundland's requirements.69 

[137] Although no transmission line linked Labrador to the Island of Newfoundland at that time, 
it had always been planned. Moreover, the Premier of Newfoundland the Honourable J. 
Smallwood tried to interfere in that aspect of the negotiations despite the fact that CF(L)Co held 
hydro-electric development rights to the Churchill River. 

[138] The quantity of MW destined for the Recall and the words used to enshrine it as well as 
the change in vocation of the Recall would acquire capital importance over the years and give 
rise to at least one court action between the Province of Newfoundland and CF(L)Co. 

SPLIT TARIFF 
[139] This concept in connection with "Take or Pay" introduced two components regarding 
payment payments, namely fixed and variable. 

Fixed = 66.67% of the Annual Energy Base for a given month. 

Variable = 3.33% of Energy Actually Delivered to HQ including the spilling. 

[140] The special feature of the fixed component is well described in HQ's application, the 
relevant paragraph of which is reproduced below. 

[Translation:] 

"60. The commitment to pay a Fixed Component to CF(L)Co means that 
pursuant to the Original Contract, Hydro-Québec agreed to assume a significant 
part of the risks related to run-off fluctuations of the Generating Station's 
reservoirs, given that it had agreed to pay for energy the delivery of which 
CF(L)Co could not guarantee." 

B) HISTORY OF THE NEGOTIATIONS 

[141] That said, several of the goals sought by the parties at one time or another will also be 
dealt with as they influenced the overall vision of the parties regarding this venture. 

[142] Thus, for example, it will be seen that the possibility of exporting electricity to the US had 
long been a fundamental consideration for HQ. Once HQ realized that this would be impossible 
in the short or medium term, it had to rethink its vision and perception of the Churchill Falls 
Project. 

                                                
68 On occasion, the Twinco and Recall Blocks will be referred to collectively as "the reserved Blocks". 
89 Id. 
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[143] The negotiations that led to the signing of the Letter of Intent were conducted in three 
stages. The first round lasting a few months in 1961, followed by a second round that lasted 
from March 1963 to July 1964 and the final round, which took place from March 1965 until the 
signing of the Letter of Intent on October 13, 1966. 

[144] Although the first two rounds were unsuccessful, the Court must address several 
subjects dealt with in those negotiations since they form an integral part of the progression 
towards the October 13, 1966 agreement. 

[145] Obviously, due to the passage of time, evidence surrounding that period is strictly 
documentary. 
1) THE FIRST ROUND 

[146] On February 18, 1961 a meeting was held at the Windsor Hotel in Montréal. The 
participants were the then Premier, the Honourable Jean Lesage, Mr. Marier, Mr. Grenville-
Smith and Mr. Southam. Mr. Grenville was a director of Brinco and Mr. Southam was its CEO70. 

[147] It was a very preliminary discussion; the Mr. Southam's notes report the following: 

- The discussion revolved around the Churchill Falls Project in relation to Québec's 
requirements, with the current development of Manicouagan-Outardes as the 
backdrop. 

- It was established that the financing planned for Churchill Falls could be private and 
that Québec might consider that advantageous. 

- That said, at that time, the Manicouagan-Outardes project was already underway 
and there did not seem to be any question of suspending it. 

- The issue of electricity exports to Ontario was raised, however, Premier Lesage did 
not see any merit to that proposition in the short term. 

- Premier Lesage invited Mr. Southam and Mr. Grenville-Smith to meet with Jean 
Lessard, the President of Hydro-Québec71. 

[148] Thus, a meeting was arranged with Mr. Lessard, who suggested a meeting involving 
Hydro-Québec's engineers. 

[149] That meeting took place on March 6, 1961. The notes of that meeting, drafted by Mr. 
Morgan-Grenville, indicate that discussions were general. The notes show that although the 
Hydro-Québec representatives had only a vague idea of the project, they nevertheless laid the 
foundations for their requirements and the contents of a formal offer from CF(L)Co72. 

[150] At the time of that meeting, it was clear to the participants that the quantity of electricity 
that could be generated at Churchill Falls would greatly exceed HQ's requirements regarding 
the supply of power to the town of Sept-îles and its industries and, as a consequence, 

"Power would, therefore be integrated into the Hydro-Quebec system which 
needs something in excess of 250,000 h.p. of new power each year ..."73 

[151] That meeting would give rise to a formal offer on March 23, 1961 from CF(L)Co to HQ 
The offer, again very preliminary, contained the following items, and indicated that there may be 
further discussions and amendments. 
                                                
70 Exhibit D-43. 
71 id. 
72 Exhibit P-84, para 12. At that time, engineers used the concept of horsepower to describe power. 
73 Id., para 21. 
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- Quantity of energy: 
1,000,000 h.p. "to be continuously available" 

- Term: 
25 years as of October 15, 1965 

- Price: 
The price considered for the first million horsepower was 23.00 per 
horsepower or 3.5 mill74 per kWh. 

The price for the second million horsepower was 2.6 mill per kWh75. 

[152] On May 15, 1961, HQ advised CF(L)Co that it did not intend to act on the March 23, 
1961 offer because it wanted to complete the Manicouagan-Outardes development. However, 
HQ did not close the door to further discussions in the following terms: 

"The Commission has decided that, under present economic conditions, it is 
preferable to go ahead with the development of its own hydraulic resources on 
the Manicouagan River. This would, therefore, relegate to a later date the import 
of energy from Hamilton Falls, if it is still available. 

Our Planning Committee is aware of the amount of power that could be made 
available to Quebec from this source of supply; they are requested to keep that in 
mind and to signal any economic advantages that could be gained therefrom by 
Hydro-Quebec at any future date"76. 

(emphasis in the original ) 

[153] As seen earlier, HQ planned for implementation of the first phase of Manicouagan-
Outardes in 196577. 
2) THE SECOND ROUND 

[154] In March 1963, contemporaneous with Québec's nationalization of electricity, 
discussions resumed between the representatives of HQ, Brinco and H.G. Acres, a firm of 
engineers retained by CF(L)Co to advise it on the technical aspects of harnessing the Churchill 
River. 

[155] This second round of negotiations is the result of a decision by Canadian federal 
authorities to allow electricity exports to the US and the interest shown by New York State's 
Consolidated Edison in purchasing the surplus production of Churchill Falls on an interruptible 
basis, once Hydro-Québec's requirements had been filled78. 

[156] This last aspect was the backdrop to the second round of negotiations. Thus, most of the 
documents cited by the Court refer to that possibility and the Court will not spend time on it 
unless it can shed light on the issues in dispute. 

[157] A memo was drafted by J.R. Hango of HQ concerning a March 4, 1963 meeting, which 
he describes as exploratory79. 

[158] That memo deals mainly with the transmission of energy across Québec to the US. 
However, it states that development of Churchill Falls would require borrowing approximately 
                                                
74 Mill was a unit of monetary measurement used in the electricity industry at that time. 
75 Exhibit D-9. 
76 Exhibit D-10. 
77 Exhibit P-52A.1, (1962)/20. 
78 Exhibit D-48, [translation:] "Recitals". 
79 Id., p. 2. 
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$500 million, 75% of which would come from the US and 25% from Canada. Furthermore, and 
for the purpose of that financing, a 25-year agreement with Consolidated Edison would be 
necessary80. 

[159] Although the recitals noted in Mr. Hango's memo were revisited at a second meeting 
involving HQ, Brinco and Acres held on March 14, 1963, the notes of that meeting indicate that 
Acres had been instructed to assess the following items: 

a) Cost of generation 

b) Cost of transmission 

c) Amount of power required by Hydro-Quebec and the timing of its requirements81 

[160] Furthermore, Mr. Clinch of Acres made the following comments concerning future sales 
to Consolidated Edison. As those comments are relevant to this decision, the following extract is 
reproduced below: 

"Mr. Clinch said that there may be advantages to all parties concerned in 
adjusting the load factors so as to take advantage of seasonal differences 
between the Hydro-Quebec and the Con Edison load patterns and in order to 
ensure that only the necessary amount of storage is provided at Hamilton 
Falls."82 

[161] Thus, CF(L)Co was aware of the need for harmonization between Churchill Falls (the 
reservoirs) and HQ export requirements. 

[162] Another memo, this one by a Brinco representative, dealt substantially with the same 
subjects namely, available transmission lines for export and HQ's future requirements. 

[163] In short, the "exploratory" meeting of March 4, 1963 focused on HQ's requirements, 
transmission lines for export purposes, and the cost of the project. 

[164] A second meeting was held on March 14, 1963 between the respective representatives 
of Brinco, Acres and HQ. The introduction to the notes taken at that meeting is revealing. It 
reads as follows: 

"This meeting was apparently called for the purpose of reviewing future 
procedure."83 

[165] Once again, transmission lines were discussed. Two observations are of importance: 

a) In a few weeks, Acres would provide "the maximum generating capacity from 
Hamilton Falls". 

b) In addition to the planned 700-KV transmission line, three new 700-KV lines would 
be necessary from Churchill Falls to Manicouagan-Outardes84. 

[166] The Court considers it worthwhile reproducing in its entirety paragraph 6 of the minutes 
of that meeting because according to CF(L)Co, it indicates the level of knowledge of certain 
terms used by the parties including the notion of "Firm Energy". 

                                                
80 Id., para 6, p. 3. 
81 Exhibit D-49, p. 3. 
82 Id. p.4. 
83 Exhibit D-50. 
84 Id., paras 5 and 7. It should be noted that the 700-KV lines discussed at the time would become the present-day 

735-KV lines. 
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"Apparently, Acres & Co. will not be able to produce an estimate of the firm 
annual energy generation of Hamilton Falls Generating Station until the end of 
May. Until this information is available, it will not be possible to estimate definitely 
the cost per kwh for transmission from the Newfoundland-Quebec boundary to 
the Quebec-State of New-York boundary." 

[167] In the same vein, a July 31, 1963 letter from Mr. Clinch of Acres sent to CF(L)Co refers 
to a rate for two levels of energy for a future contract with HQ I.e., a price for "the guaranteed 
minimum energy output" and a lower price for "secondary energy" or the energy in excess of the 
guaranteed energy85. 

[168] Starting in August 1963, HQ and CF(L)Co entered the preparatory phase for the purpose 
of producing a letter of intent. Accordingly, several drafts were prepared by CF(L)Co some of 
which were sent to HQ, others not86. 

[169] The final result was the draft of August 30, 1963, formally submitted to HQ on 
September 3, 196387. 

[170] That said, it should be noted that the parties had a sense of urgency since the draft letter 
of intent had to be submitted at a meeting of the Hydro-Electric Commission scheduled for 
September 11. 

[171] The following topics of interest are in the draft letters of intent: 

- Quantity of energy sold and guarantee of delivery; 

- The "Take or Pay" concept; 

- The Twinco Block and local requirements; and 

- The "Recall Block"88 for the Province of Newfoundland's requirements. 

[172] The question surrounding the quantity of energy and the guarantee of delivery was the 
most important question as well as the most difficult to answer for the parties because given that 
the Churchill Falls development was at the project stage, the quantity of energy depended on 
the number of turbine/generating units installed and the supply of those units with water from 
the reservoirs. In short, although determinable by calculations and projections, the parties were 
navigating in unchartered waters regarding final figures. Furthermore, HQ wanted guarantees of 
supply regarding the energy generated. 

[173] Henceforth, the concepts "energy", "capacity" and "power", become important in the 
history of the negotiations. The glossary included herewith should be consulted for a proper 
understanding of what follows, noting that in the early 60s, electricity industry professionals 
used the terms "Capacity" and "Power" to express the rate of energy delivery. 

[174] Lastly, on September 5, 1963, HQ submitted its draft letter of intent to CF(L)Co, which 
letter contained various changes, some minor, some major89. In the version drafted by HQ the 
"Take or Pay" concept was replaced with the expression "According to general conditions 
outlined hereunder". 

                                                
85 Exhibit D-52, p. 3. 
86 Exhibit D-55, Draft of August 8, 1963; Exhibit D-56, Draft of August 12, 1963; Exhibit D-59, Draft of August 16,1963; 

Exhibit D-60, Draft of August 21, 1963; Exhibit D-63, Draft of August 29, 1963; Exhibit D-64, Draft of August 
30,1963. 

87 Exhibit D-64. 
88 Henceforth identified as the Recall Block. 
89 Exhibit P-061. 
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[175] The second major change in relation to the draft submitted by CF(L)Co is that HQ 
replaced the term "Primary Energy"90 used by CF(L)Co with the expression "The remaining part 
of firm dependable power and energy to be available..."91. 

[176] In addition to the final texts, it is very useful to consider the various accounts of the 
meetings held between HQ and CF(L)Co or of those held by each party internally, in August and 
September 1963. 

[177] According to Mr. Morgan-Grenville's notes of the August 22, 1963 meeting, he explained 
their vision of the "Take or Pay" concept to Mr. De Guise, agreeing that discussion on that point 
would better be left to their immediate superiors92. 

[178] On August 23, 1963 the definition regarding the guarantee of delivery was summarized 
by Mr. Morgan-Grenville in the following terms93. 

"It was evident that further discussion was needed to establish clearly the 
concepts of firm capacity and firm energy. HQ were inclined to take the view that 
all energy which was not firm according to their definition should be regarded as 
secondary." 

(Emphasis added ) 

[179] Furthermore, at the September 3, 1963 meeting held on the occasion of the submission 
of the draft letter of intent prepared by CF(L)Co, Mr. De Guise suggested that the notion "Take 
or Pay" be left for negotiation at a higher level94. 

[180] The meeting of September 6, 1963 touched on many more topics that would be the 
subject of later discussions. They were as follows: 

- Changes made by HQ to CF(L)Co's August 30, 1963 draft, reflected in HQ's 
September 5, 1963 draft letter of intent; 

- The possible addition of another unit; 

- A penalty in the event of failure to supply; 

- Limits on the Recall possibility; 

- The term of the contract; and 

- Renewal clauses95. 

[181] The parties continued their discussions on September 9, 1963. 

[182] On September 30, 1963 Mr. Kirwan-Taylor of Brinco drafted a report providing a 
rundown of the Churchill Falls development at various levels including the negotiations with HQ 
Once again, the same concepts were discussed96 

[183] Lastly, CF(L)Co submitted a new draft letter of intent at a meeting held October 1, 
196397. The notes of that meeting were prepared by CF(L)Co external lawyer, Maître Culver98. 

                                                
90 Exhibit D-64, art. 8. 
91 Exhibit P-61,art. 4. 
92 Exhibit P-91. 
93 Exhibit D-61. 
94 Exhibit D-65, point 3. 
95 Exhibit P-062 
96 Exhibit P-102. 
97 Exhibit P-101. 
98 Exhibit P-63. 
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[184] The new draft reintroduced the notion of "Take or Pay" and the concept of two tariffs: 
one price for the quantity of energy agreed upon by parties and another price for additional or 
surplus energy. 

[185] For the first time the draft contained a table establishing the commissioning dates for the 
units and the associated energy. 

[186] This was a turning point in the negotiations; the project seemed much more advanced 
than when previously considered. 

[187] It is worthwhile reproducing some of the comments made by the participants at that 
meeting: 

"Mr. Morgan-Greenville then discussed the concept of sale, mentioning that the 
price had not as yet been settled and that this would be worked out between 
Messrs. Winters and Lessard subject, however, to the obtaining of a check 
estimate on the cost of the project. Mr. Morgan-Grenville stated that discussions 
to date had been with a view to a straight kwh charge but that now Brinco was 
thinking in terms of a split tariff.99 

 

(...) 

Mr. de Guise referred to his counter proposal given to us after a study of our draft 
of 3 September 1963, and he stressed that Hydro-Quebec had definite load 
commitments and he wished to be able to depend on certain amounts of power 
to meet these commitments.100 

(...) 

Mr. de Guise asked that the Twin Falls set up be explained and clarified and Mr. 
Clinch did this, pointing out that it would be about 214 times as efficient to use 
the present Twill Falls water through the HFPCo plant.101 

(...) 

Mr. Farnham stated that he would like to see a further column added to the table 
entitled "Firm Power" but he was eventually dissuaded from this.102 

(...) 

Mr. de Guise again stated that Hydro needs firm power and that there must be 
spare capacity to cover outages. He mentioned that the Manic 2 projects was built 
to provide a capacity of four units but that Hydro had put in five. Mr. Farnham 
again emphasized that their practice was to consider one unit firm for each two 
installed.103 

(...) 

Messrs. De Guise. Lemieux and Farnham then objected more or less vehemently 
to the take or pay concept on the ground that Hydro took the whole risk while it 
had no control over the design and construction of the plant. Mr. Farnham said 

                                                
99 Exhibit P-63/1. 
100 Exhibit P-63/2, 4e paragraph. 
101 Id., 6e paragraph. 
102 Id., para 8 
103 Exhibit P-63/4, para 2 
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the situation would be different if Hydro was building a plant of its own and stated 
that Hydro would want to supervise the whole design and construction program-
Mr. de Guise put it another way: Hydro pays for the whole thing but HFPCo 
spends the money in a manner over which Hydro has no control.104 

Mr. Mulholland then outlined the take or pay article, explaining that this sort of 
provision was necessary (in the opinion of counsel) in order that HFPCo's bonds 
would be "adequately secured" within the meaning of the New York State Life 
Insurance law requirements for legal investments. Mr. Lemieux had a number of 
sarcastic comments to make along the lines of Hydro-Quebec having to pay even 
if the whole plant was blown up. Mr. Lemieux asked what percentage of the plant 
cost was to be covered by U.S. pay bonds.105 

[... Mr. Kirwan-Taylor then brought the discussion around to the question of 
Newfoundland power. (...) 

 

From Hydro's point of view they had to consider the fact that they had built a vast 
transmission system and did not wish to have too much recaptured and he 
pointed out that there were various alternatives…]"106 

(Emphasis added ) 

[188] The notes make it very clear that a that stage the parties were nowhere close to 
agreement.  

[189] Negotiations continued. 

[190] It is worthwhile noting that in November 1963, Mr. McParland, who had become one of 
the CF(L)Co negotiators, was given a glossary dating from 1961 entitled "Glossary of Electric 
Utility Terms" together with a letter from Mr. Hobson of CF(L)Co insisting on three terms 
namely107: 

- Firm Power 

- Load Factor 

- Capacity Factor 

[191] On November 25, Mr. Winters of Brinco wrote to Jean-Claude Lessard of HQ advising 
him that CF(L)Co was ready to proceed on the basis of the October 7, 1963 draft letter of intent 
with several changes including the term of the contract and the pricing associated with the 
energy delivered108. 

[192] The October 7, 1963 draft letter of intent was enclosed with the November 25, 1963 
letter and Appendix A explaining CF(L)Co's view of the "Take or Pay" concept. The following 
extract provides a good summary of the characteristics of this type of contract. 

"The proposed power contract between Hydro-Quebec and HFPCo would 
contain certain provisions usually described as take-or-pay provisions. These 
provisions would entail on the part of Hydro-Quebec an obligation, first, to pay for 
capacity and energy for which it had contracted and which was delivered or 

                                                
104 Id., para 3 
105 Exhibit P-63/5, para 3 
106 Exhibit P-63/6, para 1 
107 Exhibit P-83. 
108 Exhibit P-108. 
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made available by HFPCo, and second, regardless of whether or not HFPCo 
delivers or makes available the capacity or energy contracted for, to continue to 
make payments to HFPCo of a certain stipulated [a] minimum amount."109 

[193] HQ tendered a memo from Mr. De Guise that was contemporaneous with the November 
25, 1963 letter110. 

[194] That memo notes that the issue of quantity of energy and available power was still 
unresolved and had become a thorny subject as regards the negotiations between HQ and 
Consolidated Edison. Furthermore, the "Take or Pay" principle appears to have been accepted 
since HQ knew that it was a key item for obtaining financing. 

[195] The memo also reiterated that the maximum permissible Recall could not exceed 15% of 
the Generating Station's capacity because of HQ's considerable investment in the transmission 
lines between Churchill Falls and Montréal. (The figure given at that time was $500 million). 

[196] On December 2, 1963, Mr. De Guise formally stated his concerns to Mr. Lessard, which 
were as follows: 

- The Churchill River's available water flow; 

- Operating problems; 

- The price of the electricity; 

- The risks on both sides; 

- Tariffs; 

- Various general matters including: 

•  a spinning reserve.  

• "Take or Pay" conditions111 

[197] The general impression given by that letter is that Mr. De Guise's main concern was 
financial in nature, the cost issue or tariffs being involved in most of the points raised. 

[198] A new draft letter of intent prepared by CF(L)Co was sent to H.Q, on January 7, 1964. It 
clarified a number of points in the earlier drafts including the table introduced for the first time 
when the October 1, 1963 draft letter of intent was submitted. The new table with six (6) 
columns provided the following two types of information: 

- Firm Capacity and Associated Energy. 

- Spare Capacity and Associated Energy. 

[199] On January 28, 1964, Mr. Lessard of HQ wrote to Mr. Winters of Brinco stating that HQ 
was unable to proceed for the following three reasons: 

- Pricing. 

- HQ had still not received a report from the Committee formed by the Premier 
concerning the financial aspects of the project. 

- Negotiations with Consolidated Edison had stalled112. 

                                                
109 Id., Appendix A to the Letter of Intent /23. 
110 Exhibit P-109, the memo in question is undated. 
111 Exhibit P-110. 
112 Exhibit P-113. 
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[200] At the same time, Mr. De Guise reported internally that he had major reservations 
regarding the overall project113. The remoteness of the Generating Station and the fact that HQ 
had to postpone other projects weighed heavily in his reasoning. 

[201] On March 10, 1964, further to the reports and studies provide by Acres, Mr. Winters sent 
a letter to Mr. Lessard stating "We have prepared an energy formula ...", which was 
incorporated in a new draft letter of intent dated March 9, 1964 enclosed with his letter. 

[202] The Court considers it useful to reproduce that formula in full. 

"9. The term "firm capacity" for the purposes hereof shall mean the aggregate 
capacity of all generating units installed at any given time less one unit, the 
capacity of which shall for such purposes be termed "spare capacity". The 
amounts of firm capacity and spare capacity which can be made available at the 
agreed point of delivery are as given in Columns 3 and 4 respectively of the 
Table on the following page. 

The term "continuous energy" for the purposes hereof shall mean the energy 
which can be made available continuously at the agreed point x)f delivery, 
subject only to forced outages at the station in excess of one unit, up to but not 
exceeding 105 percent of the estimated amounts given in Column 5 of the Table. 

The term "excess energy" for the purposes hereof shall mean all energy other 
than continuous energy as defined above which can be made available at the 
agreed point of delivery from time to time or continuously whether from operation 
of the units at dates earlier than those given in Column 1 of the Table, or from 
increased water availability, or from improved efficiency of plant and equipment. 

10. Subject to the provisions of Clause 13. HFPCo proposes to sell to Hydro-
Quebec and Hydro-Quebec proposes to purchase from HFPCo all continuous 
energy and all excess energy."114 

( Emphasis added ) 

[203] In other words, CF(L)Co intended to sell all its output from the Generating Station to HQ. 

[204] There was no follow up to that new draft letter of intent, as the parties had failed to agree 
on a fundamental element, namely the price of energy sold. 

[205] While CF(L)Co weighed in again by lowering the asking price, HQ had prepared a new 
draft letter of intent substantially modifying the "energy formula" developed by CF(L)Co, 
reducing it to its simplest terms. The relevant passage reads as follows: 

"10. Subject to the provisions of Clause 14, HFPCo proposes to sell to Hydro-
Quebec and Hydro-Quebec proposes to purchase from HFPCO all continuous 
energy and all energy from spare unit when available, according to schedule 
previously outlined." 

[206] Moreover, in that draft, under the heading "Dispatching", the Generating Station and its 
output were to be controlled by HQ to the point that the draft provided what HQ would be 
required to pay in the event of spilling. 

[207] As this is a new concept, a side note is in order. 
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[208] Water is the raw material required for the functioning of turbines generating electricity. In 
that regard, as will be seen later, reservoir capacity is translated into energy for the purpose of 
contracts covering the generation and sale of electricity. 

[209] Thus, when a party manages electricity generation, it necessarily manages the 
reservoirs. Therefore, if that party mismanages the reservoirs, there can be spilling which is 
quantifiable in terms of wasted energy and hence in dollars. 

[210] In short, as HQ wanted to manage the generation of electricity, it would be normal for it 
to assume the inherent risks including spilling. 

[211] This ends the aside. 

[212] According to CF(L)Co, it was never sent the draft prepared by HQ probably because 
negotiations had broken down. 

[213] In any event, despite the Letter from Mr. Lessard of January 28, 1964 and further to new 
reports prepared by Acres for CF(L)Co, on June 5, 1964 it submitted a document to Hydro-
Québec entitled "Submission by Hamilton Falls Corporation". That document was in favour of 
the project from a financial perspective. 

[214] On June 8, 1964, the Committee formed by Premier Lesage submitted its report on the 
overall project. The following is the context of the report. 

[Translation:]  

"We have therefore devoted our efforts to establishing the determining factors of 
the price at which Hydro-Québec should purchase the entire output of Hamilton 
Falls, with the exception of a small quantity of energy for consumption in 
Newfoundland." 

[215] That document115 sheds light on the divergences of opinion and the concerns presented 
by the Committee to Premier Lesage. 

Divergences: • The Committee estimated project costs at $635 
million compared to $697 million estimated by 
CFL(L)Co. 

 • The Committee indicated its disagreement 
regarding the return required by CF(L)Co. 

 

Concerns:  • Remoteness of the project and its inherent risks. 

 • The burden represented by the "Take or Pay" 
concept. 

 • Guarantee of delivery fixed by the Committee at a 
minimum of 32 billion kWh. 

[216] That said, the Committee was also of the view that there were certain advantages 
related primarily to a potential contract with Consolidated Edison. 

[217] In any event, on July 8, 1964, Premier Lesage announced that agreement regarding the 
development of Churchill Falls was not possible, thereby publicly terminating the second round 
of negotiations. 
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[218] What the Court retains from the second round is that as the project became more 
refined, it engendered more sources of divergence. That said, the point must be made that 
HQ's main motivation in the second round was related to a potential contract for electricity 
exports to the US. Furthermore, the "Take or Pay" concept, even though accepted in the end, 
was the subject of intense and serious negotiations. 

 
3) THE FINAL ROUND 

[219] The parties resumed negotiations in the spring of 1965. 

[220] On May 1, 1965, Mr. Winters, the then Chairman of the Board of CF(L)Co, sent a letter 
to HQ containing two proposals which although they provided that HQ would be the main 
customer, suggested that there may be scope for CF(L)Co to export electricity elsewhere in 
Canada and to the US116. Those two general proposals were focused instead on the 
transmission of that energy. 

[221] That letter also referred directly to what had been negotiated in the second round of 
negotiations, stating that project costs would be greater than had been discussed a year 
previously and that the term of the contract could be greater than 40 years. 

[222] On May 20, 1965, CF(L)Co sent a draft letter of intent dated May 19, 1965 to HQ117 

[223] The May 19, 1965 Letter of Intent contains many similarities with the March 9, 1964 
letter118. The most important of which are as follows: 

• Quantity of energy substantially the same; 

• Exports to Consolidated Edison were still envisaged; 

•  "Take or Pay" conditions; and 

• The definitions of the terms "Firm Capacity", 
"Continuous Energy" and "Excess Energy" are the 
same. 

However the suggested price for "Continuous Energy" was revised downwards while that for 
"Excess Energy" was revised upwards. Notably, CF(L)Co also quantifies "Recall" for the 
Province of Newfoundland's local needs at 300 MW, exercisable upon prior notice of 3 years119. 
Furthermore, the draft assesses the Generating Station's generating capability at approximately 
34 billion kWh. 

[224] On May 21, 1965, Mr. McParland wrote to Mr. Lessard for the purpose of specifying, 
inter alia, that the annual output available for Hydro-Québec would be approximately 32 billion 
kWh. It should be noted that this was a response to one of the major concerns raised by 
Premier Lesage's Committee set forth in its June 8, 1964 report. 

[225] On June 8, 1965, Mr. Lessard sent his draft letter of intent dated May 31, 1965 to 
CF(L)Co120. It contained a suspensive condition related to HQ obtaining an export contract that 
was expected to generate minimum annual earnings of $US 31,000,000. 
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[226] The definitions of "Firm Capacity", "Continuous Energy" and "Excess Energy" are more 
or less the same. That said, the concept of "Spare Capacity", until than absent in the various 
drafts, was introduced and was described as follows. 

"spare capacity" The amounts of firm capacity and spare capacity which can be 
made available in the opinion of HFPCo are as given in Columns 3 and 4 
respectively of the Table Article 9.0."121 

[227] The table referred to in the draft is included in the letter of intent and has the following 
columns: 

Column l Column 2 Column 3 Column 4 Column 5 
 Units Firm Capacity Spare Capacity Continuous 
    Energy 
 Date Installed (KW) (KW) (Million of KW 
    Per Month) 

[228] Clause 10 of the draft is also of interest, and is worth reproducing here. 

10.0 Sale and Purchase of Continuous and Excess Energy 

Subject to the provisions of Article 14 HFPCo will sell to Hydro-Quebec and 
Hydro-Quebec will purchase from HFPCo all continuous energy and all excess 
energy. 

10.1 Hydro-Quebec will purchase such energy from HFPCo on a "take-or-pay" 
basis, at the respective rates stipulated in Article 11, and will pay for all such 
energy made available by HFPCo, whether or not taken by Hydro-Quebec, in 
accordance with the provisions of Articles 15.0 and 15.1. 

[229] Once again, it must be concluded that at that time the parties contemplated the sale of 
the entire output of the Generating Station. 

[230] Another point of interest in the HQ draft is that CF(L)Co estimated the generating 
capability at 34 billion kWh annually, 32.2 billion kWh of which would be available for HQ122 

[231] At that stage, HQ's intention was clear, it wanted to purchase the entire output of the 
Generating Station, less the reserved blocks, which it estimated at a minimum of 32.2 billion 
kWh. 

[232] Furthermore, the term of the contract contemplated by HQ was 44 years from the date of 
the first commercial delivery from the Generating Station. 

[233] Although CF(L)Co stated that overall, the draft letter of intent appeared to be acceptable, 
further negotiations ensued. 

[234] HQ submitted a new draft letter of intent, dated June 15, 1965, to CF(L)Co. 

[235] That letter contained a modification of the definition of "Continuous Energy", which is 
useful to reproduce here: 

"The term "continuous energy", for the purposes hereof, shall mean all energy 
which can be made available on a monthly basis at the agreed point of delivery, 
from all generating units commissioned less one unit up to, but not exceeding, 
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105% of the corresponding amounts of energy shown in Column 5 of the Table 
Article 9, and subject to the provisions of Article 8.1 (a) below."123 

[236] On July 12, 1965, Mr. Winters of Brinco wrote to Premier Lesage informing him that in 
Brinco's opinion, energy exports to the US were not critical for the viability of the project124. It 
must be borne in mind that this was a condition imposed by HQ 

[237] Thus, to make up the shortfall, Mr. Winters argued for increased energy prices and 
greater guarantees from HQ specifically as regards fluctuations in foreign exchange. Thus, as 
part of the bonds used to finance the project were intended for the US market, servicing the 
debt would be affected by foreign exchange rates. 

[238] This was a major demand and change of course required from HQ by CF(L)Co.  

[239] Concurrently, i.e., on July 12, 1965, HQ sent a new draft letter of intent to CF(L)Co125. 

[240] It should be noted that the draft still contained the suspensive condition regarding 
electricity exports to the US. Furthermore, the "Take or Pay" clause was also subject to 
conditions directly related to exports. 

[241] Moreover, although barely one month had elapsed since the previous draft letter of intent 
had been sent126, HQ re-amended the definition of "Continuous Energy" by deleting the words 
"which can be made available on a monthly basis". The new definition therefore reads as 
follows. 

"The term "continuous energy" for the purposes hereof shall mean all energy 
made available at the agreed point of delivery, from all generating units 
commissioned less one unit, up to but not exceeding 105% of the corresponding 
amounts of energy shown in column 5 of the Table Article 9, and subject to the 
provisions of Article 8.1(a) below." 

[242] On July 29, 1965, Mr. Winters wrote to Mr. Lessard advising him that they had an 
agreement in principle regarding the last draft submitted by HQ, subject to agreement regarding 
the price of electricity and regarding a number of specific points 127. 

[243] The aforementioned points to be settled according to CF(L)Co are in the minutes of its 
board meeting held on same date, namely July 29, 1965128. 

[244] However, as nothing in the documentary evidence reports the content of the discussions 
regarding the points to be settled, the Court must rely on the new HQ draft. The one dated 
October 1, 1965 does not contain any significant changes compared to the previous draft of July 
12, 1965. 

[245] The documentary evidence after that date only reports the negotiations on the price of 
the electricity, specifically during the construction period of the Generating Station. 

[246] In December 1965, Mr. Winters informed his CF(L)Co board colleagues that he was 
resigning from his position, effective December 17, 1965, and would be replaced by Mr. Henry 
Borden as Chairman of the Board of Brinco and of CF(L)Co129. 
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[247] At that same CF(L)Co board meeting, Mr. Lessard of HQ, who was also on the CF(L)Co 
board, stated that HQ would shortly be asking the Government of Québec to advance funds in 
the order of $4,000,000.00 to CF(L)Co so that certain work on the Generating Station site could 
commence. He stated that the draft letter of intent would be signed shortly, but concurrently with 
an agreement with potential customers regarding exports to the US. 

[248] On that point, HQ tendered a draft letter of intent dated December 9, 1965 that would be 
binding on HQ, the Consolidated Edison Company of New York and the Niagara Mohawk 
Power Corporation130. 

[249] The letter detailed the sale by HQ of 10.5 billion of kWh per year for a period of 25 years 
at a transmission rate of 1,500 MW, the whole corresponding to the "Scheduled delivery 
energy", the purchasers having indicated an interest in purchasing any available surplus energy. 

[250] On December 17, 1965, HQ sent a new draft letter of intent, dated December 13, 1965 
to CF(L)Co. It contained a slight change in the definition of "Continuous Energy", specifying in 
the beginning of the paragraph: "After the completion of ten units, the term "Continuous energy" 
for the purposes hereof shall mean all energy made available ..."131. 

[251] Clause 10 providing for HQ's purchase of "all continuous energy and all excess energy" 
in a "Take or Pay" formula remained unchanged except for a re-numbering of reference 
clauses. 

[252] After the beginning of 1966, a number of fundamental changes occurred. 

[253] On January 28, 1966, the lawyer for the potential US purchasers informed Mr. De Guise 
that the purchase project was jeopardized as the result of an unfavourable decision by a US 
Court of Appeal regarding a pumping station contemplated by the US purchasers, the station for 
which the electricity purchased from HQ was intended132 

[254] On February 22, 1966 Mr. Lessard wrote to Premier Lesage seeking his authorization to 
sign the memorandum of agreement enclosed with the letter133. 

[255] To convince Premier Lesage, Mr. Lessard detailed the favourable price granted to HQ by 
CF(L)Co and the fact that completion of the Generating Station would not have a major and 
direct impact on HQ's finances. Furthermore, although Mr. Lessard knew that the export project 
was compromised, he stated that a final decision regarding the pumping station would take four 
to eight months. That said, a particular paragraph from that letter marks a major change on the 
part of HQ. That paragraph is reproduced here134, and reads as follows: 

[Translation:] 

"Should Hydro-Québec be unable to sell in the US part of the energy thus 
purchased, Hydro-Québec could use all the energy produced and that possibility 
is actively being studied. In any event, should it be unable to find US customers, 
the enclosed memorandum of agreement letter is not in any manner binding on 
Hydro-Québec and lapses after the expiration of twelve months." 

[256] The study referred to by Mr. Lessard was submitted by Joseph Bourbeau on March 16, 
1966135. 

                                                
130 Exhibit P-137. 
131 Exhibit P-138/9, clause 8.1. 
132 Exhibit P-137. 
133 Exhibit P-141, the Exhibit only contains the letter and not the draft referred to therein. 
134 Exhibit P-141/2. 
135 Exhibit P-142. 
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[257] It is a detailed study highlighting four sequential possibilities for the order in which the 
Manicouagan 3 and 5 Generating Stations, the Churchill Falls Generating Station and various 
peak-load power facilities would be integrated in the HQ system. 

[258] Mr. Bourbeau while supporting the following implementation sequence: July 30, 1965: 
M5, Churchill Falls, peak-load facilities and M3, concluded his report as follows136. 

[Translation:] 

"The question is how can Hydro-Québec take all this energy for its own system. 
The report shows that it would be best if Churchill Falls built its own units to meet 
peak system demand." 

[259] On April 17, 1966, CF(L)Co submitted a new draft letter of intent to HQ137. Apart from 
deleting the condition pertaining to exports, the draft contained few if any substantive changes. 

[260] Due to political upheavals, specifically the defeat of the Lesage government on June 5, 
1966 by Daniel Johnson's Union Nationale, the signing of the memorandum of agreement was 
postponed, given that the new government required certain political changes to the letter of 
intent that are irrelevant for the purposes of this decision. 

[261] In the letter dated June 21, 1966, HQ was formally advised by the "Power Authority of 
the State of New York" that it did not intend to enter into a contract for the purchase of 
electricity, leaving the door open however to the possibility of purchasing "surplus energy" when 
it became available138. 

[262] In July 1966, as the Johnson government had still not given its consent, Mr. Lessard 
wrote on two occasions, July 6 and July 22, 1966, to Premier Johnson139. 

[263] While the July 6 letter was very succinct, the July 22 letter went into great detail 
regarding the advantages of the Churchill Falls Project. 

[264] Until September 1966, there was correspondence back and forth between HQ and 
Premier Johnson in an attempt to convince him go forward with the project. 

[265] Finally, the Letter of Intent was signed on October 13, 1966140. 

[266] Several observations regarding the final round of negotiations are in order. 

[267] While CF(L)Co actively prepared and submitted several draft letters of intent in the 
second round of negotiations, HQ was equally active in the final round, having submitted four 
drafts to CF(L)Co. 

[268] At this point, it is worthwhile reiterating the major principles on which the parties had 
agreed in relation to the Letter of Intent. What follows is the Court's condensed version thereof. 

1) CF(L)Co shall sell and HQ shall purchase all the energy generated by the Generating 
Station (art.1). 

2) The capacity of the reservoirs shall be established at 1,115 billion cubic feet (art. 3.2). 

3) The Generating Station's capacity or power shall be 4,500 MW with 10 generating units 
(art. 3.1). 

                                                
136 Exhibit P-142/6, M means Manicouagan. 
137 Exhibit P-143. 
138 Exhibit P-145. 
139 Exhibits D-90 and D-91. 
140 Exhibit D-12. 
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4) The energy that can be generated is estimated at 34 billion kWh, of which 32.2 billion 
kWh shall be made available to HQ 

5) The terms "Firm Capacity" "Continuous Energy" and "Excess Energy" are defined 
(article 7). 

6) The principle of Blocks reserved for Twinco and Recall is accepted, the latter being 
limited to 300 MW (articles 3.3 and 10). 

7) All the "Continuous and Excess" energy generated, except the Blocks, shall be sold to 
HQ on a "Take or Pay" basis (articles 15 and 24). 

8) The prices of "Continuous Energy" and of "Excess Energy" are fixed for the duration 
 of the term (articles 16 and 17). 

9) It is agreed that HQ may request that CF(L)Co operate at a minimum capacity in 
exchange for certain financial setoffs and it may ask that CF(L)Co operate at maximum 
capacity (article 8 (c) and (d)). 

10) Notwithstanding that the tariff for energy sold is fixed, the parties acknowledge that the 
final project cost may vary and therefore allows for modification of the tariff (articles 18 
and 19). 

11) The term of the Contract is 40 years with a possibility of renewing it for an indefinite 
period, on conditions to be negotiated (article 11). CF(L)Co bases an argument on that 
article 11, which article should be reproduced and reads as follows: 

"11.1 Renewal of the Contract 

Hydro-Quebec shall have the right to renew the definitive power contract for a 
further term of years from its expiry date, upon such terms and conditions as to 
quantity and price as may then be mutually agreed. It will also be given right of 
first refusal prior to any contract that CFLCo may then be willing to sign with a 
third party for power consumption within Quebec." 

12) Abandonment by HQ of the suspensive condition pertaining to electricity exports to the 
US. 

13) HQ undertakes to pay up to $100 million of cost overruns incurred in building the 
Generating Station.  

 

C) NEGOTIATIONS LEADING TO THE SIGNING OF THE MAY 12, 1969 
CONTRACT 

[269] This turbulent period of negotiations extended from the beginning of 1967 to July 1968. 
The parties were driven by a sense of urgency since work on the site had begun a mere 15 
days following the signing of the letter of intent. 

[270] Significant sums for the time had to be advanced. Thus, the signing of the contract 
between CF(L)Co and HQ, which was crucial for financing, became a priority. 

[271] At the beginning of that period, both parties relied on the letter of intent regarding the 
form, introduction and development of new concepts. However, the nature of the contract had 
radically changed in relation to the Letter of Intent. 

[272] A few words are in order regarding the negotiating teams. 
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[273] In February 1967, Robert A. Boyd, CEO of HQ wrote to Mr. McParland designating the 
HQ negotiating team. It was comprised as follows: 

H.B. Abbott-Smith  Director 

T.O. Evans Technical Assistant to the CEO 

André Gadbois Senior in-house Counsel141 

[274] On March 10, 1967, Mr. McParland, became the president of CF(L)Co, and designated 
the following persons to represent the company in the negotiations: 

C.T. Manning Vice-President and Corporate Secretary 

John Tennant External Attorney for CF(L)Co 

Ron Clinch Engineer with the firm Acres 

[275] Through their respective letters, Mr. Boyd and Mr. McParland agreed that the major 
points of the contract became and would remain their responsibility. 

[276] Another major event occurred on February 12, 1968. HQ mandated EBASCO Services 
Incorporated, a US firm of engineers (hereinafter referred to as "EBASCO") to assist it with the 
remainder of the negotiations. The mandate is of interest and it its terms should be 
reproduced142. 

"1)  Compare Letter of intent of October 13, 1966 with latest revision of proposed 
formal contract. Point out and discuss particular articles of contract act which bind 
Hydro-Quebec beyond what was agreed upon through Letter of Intent. 

2) What clauses are incorporated in the formal contract which bind Hydro-Quebec 
beyond what would normally be expected in a contract of this type and 
magnitude? 

3) What clauses in the contract impose upon Hydro-Quebec obligations which were 
not provided for in the Letter of Intent and which are not usually necessary to 
finance a project of this type? 

4) What additional protective clauses should be incorporated in format [sic] contract 
which would better serve the interests of Hydro-Quebec? 

5) What conditions in the Letter of Intent could profitably be modified at the 
request of Hydro-Quebec in exchange for concessions which may be 
required for financing purposes and were not covered in the Letter of 
Intent?" 

[277] The decision to engage the services of Ebasco marks a major change in HQ's vision of 
its future contractual relations with CF(L)Co. Thus, the very nature of the mandate opens the 
door to fundamental changes in relation to the Letter of Intent. 

[278] It was undoubtedly due to Ebasco's involvement that new concepts or ideas were 
developed and introduced, either by CF(L)Co, by HQ or collectively. They are as follows: 

• Split Tariff. 

• Annual Energy Base. 

• Operational Flexibility clause. 

                                                
141 Exhibit D-99. 
142 Exhibit D-110. 
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• Renewal clause. 

[279] Before discussing the above, a broad picture of the situation and/or motivation of each of 
the two protagonists must be borne in mind. 

CF(L)Co: • It needed to sign a contract with HQ in order to obtain financing. 

 • In the short, medium and perhaps long term, HQ would be CF(L)Co's sole 
customer. 

HQ:  • The possibilities of exporting energy generated by and purchased from 
CF(L)Co in the short and medium term were nil. It therefore had to integrate 
the Generating Station's output into its system. 

 • HQ made considerable financial commitments regarding the financing and 
construction of the Generating Station. 

1 ) SPLIT TARIFF 

[280] One of the new features with respect to the Letter of Intent was a significant modification 
of the tariff. Thus, on June 21, 1967, Mr. McParland wrote as follows: 

“It also appeared desirable to split the tariff so that two-thirds would be payable on a kilowatt per 
year demand basis and the remaining one-third on an energy basis.” 143 

 
[281] On July 5, 1967, Mr. McParland formally sent his proposal directly to Mr. Boyd which he 
qualifies as a Comprehensive Tariff Package144. This direct communication between Messrs. 
McParland and Boyd is explained by the fact that it was a request for major change compared 
to the letter of intent. 

[282] This proposal of some 25 pages constitutes a major departure from the contents of the 
letter of intent. Without analyzing each and every element, the Court deems it advisable to list 
the sections thereof in order to show the scope of the structural change sought by CF(L)Co. 

                                                
143 Exhibit P-49/6. 
144 Exhibit P-158. 
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[283] Section 10 of the proposal outlines the importance of the CF(L)Co structural change, 
taking care to prepare, on its own, a case study for the benefit of H.Q. and to show it, that 
despite its requests, there is still something in it for H.Q. 

[284] Moreover, following is how the Split Tariff is defined: 

“The tariff which applies at any time will be split on a demand-energy basis in the ratio of 2:1. 
Two-thirds, or the demand charge, will be a fixed amount converted to a KW demand charge 
(on the 31.2 base) and will be defined as a KW per year charge to be paid on a monthly basis. 
The second portion of the charge will be a KWHr energy charge, as metered.”145 

 
[285] As the July 5, 1967 proposal regarding the tariff package was not well received by H.Q., 
CF(L)Co’s board of directors discussed a new proposal on July 26, 1967146. As it had the 
informal approval of Messrs. De Guise and Boyd, it was the subject matter of a formal proposal 
on August 4, 1967 in a letter addressed to Mr. Boyd147. 

[286] The broad outlines thereof relevant to this matter must be established either by 
summarizes them or by citing excerpts : 

1. Amount of capacity: 

It is set at 4,500 MW on the basis of 10 units one of which will be in reserve 
(spinning reserve). 

                                                
145 Exhibit P-158/7, art. 17 
146 Exhibit P-50. 
147 Exhibit P-160. 

1. Underlying assumptions. 

2. Comments on capital cost variations. 

3. Base tariff and adjustments. 

4. Sample tariff calculations. 

5. Tariff comparisons to letter of intent. 

6. Peaking arrangements. 

7. Method of adjustment for escalation. 

8. Notes on split tariff. 

9. Comments on the signification of tariff package. 

10. 
Some comments on the alternative for Hydro-
Quebec to the Churchill Falls development. 

11. 
Table illustrating changes in overrun guarantee 
with capital cost changes. 
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2. Peaking availability: 

Make an additional capacity of 750 MW available to H.Q., by adding an 
eleventh unit. 500 MW of the 750 MW available at all times for H.Q. and 250 
MW on demand for a period of 20 hours per week between November and 
March148. 

3. Total energy: 

The annual energy base is established at 31.2 billion KWH. 

4. Method of payment: 

“To eliminate complex corrections to power billings for the cost of peaking, the detail of monthly 
payment clauses in the power contract will stipulate a split of 2:1 in the tariff; with 66.7% of the 
applicable mill rate per KWHr calculated as a fixed amount on a KW demand or capacity basis, 
and 33.3% of the mill rate calculated on an energy consumed or KWHr basis.” 

5. Excess energy: 

“To ensure reasonable and efficient water management, CFLCo will provide three month 
forecasts in advance of each quarter for the energy which will be made available. Such 
forecasts would be within ± 10% of one-quarter of the annual energy base of 31.2BKWHr. 
Under such circumstances, CF(L)Co would waive the right to 105% of energy 
estimates at prime energy rates, since such an arrangement would be difficult to 
implement with peaking. Hydro-Quebec would obtain all energy in excess of the annual 
base at 33.3% of the mill rate in force at the time such excess energy was supplied. 
Continuous and excess energy definitions and related provisions will cease to be 
applicable. “ 

 
6. Method of operation: 

Water reserves are established at 1,100 BCF and H.Q. could schedule 
deliveries according to its system. 

7. Adjustment in base energy: 

The parties may request an adjustment in the estimate of the annual energy 
base at regular intervals (between 5 and 10 years). 

“Such an adjusted energy level will then become the base energy for the 
ensuing period and the fixed demand payment, under the split demand-energy 
tariff...” 

8. Charge for peaking: 

Charges will be billed for the additional 750 MW on a 2 for 1 energy-capacity 
basis. 

                                                
148 This is the first time there is a question between the parties of excess energy or capacity during the winter period. 
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(Emphasis added) 

[287] On August 10, 1967, as drafted by Mr. Lessard, H.Q. makes a counter-proposal to 
CF(L)Co that only deals with the eleventh unit to be added and its cost and the capacity 
associated therewith and the fact that the terms of the letter of intent must remain unchanged. 

[288] On August 21, 1967, CF(L)Co will formally accept H.Q.’s proposal dated August 4, 1967 
with respect to the eleventh unit149. 

[289] At the same time as these discussions, on August 14, 1967, Acres will provide CF(L)Co 
with its engineering report required to prepare a prospectus to finance the project. 

[290] On August 17, 1967, a top-level meeting will take place between Messrs. Boyd and De 
Guise of H.Q. and Messrs. McParland and Lambert of CF(L)Co and on August 22, 1967,  Mr. 
Boyd will record the points that had been resolved.150 

[291] From these memos,151, we learn that the principle of the Split Tariff is now accepted 
subject to certain clarifications. Moreover, the definitions of Firm Capacity, Continuous Energy 
and Penalty for Continuous Energy Default are dropped owing to the application of the Split 
Tariff152. 

[292] Thus, the title of column 6 of article 14 of the letter of intent outlining a table is changed 
from Continuous Energy to Firm Energy. 

2)  ANNUAL ENERGY BASE  

[293] The introduction of the Annual Energy Base concept is a direct consequence of the Split 
Tariff. Given its importance with regard to each party’s contentions and for the course of 
events, it is necessary to presently reproduce its definition as it now appears in the Principal 
Contract: 

“Annual Energy Base” means 31.50 billion kilowatthours per year or, in the event of an 
adjustment pursuant to Section 6.7 or to Article IX hereof, the number of kilowatthours per year 
established as a result of such adjustment, calculated to the nearest 1/100 of a billion 
kilowatthours.”153 

 
[294] However, on August 4, 1967154, the starting Annual Energy Base had been set, for 
negotiation purposes, at 31.2 billion KWH. 

[295] Remember that this estimate evolved during the negotiations regarding the letter of 
intent. Moreover, the parties established the original value of the Annual Energy Base further to 

                                                
149 Exhibit P-40/3 
150 Exhibit P-161. 
151 Id., note that the articles of this memo refer to the numbers of the sections in the letter of intent. 
152 Id., article 7. 
153 Exhibit P-1/8. 
154 Exhibit P-160/2. 
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the report entitled Churchill Falls Power Project-Engineering Report prepared by Acres 
Canadian Bechtel with regard to the issue of the prospectus to finance the project155. The Court 
will come back to the evidence having surrounded the setting of the Annual Energy Base for 
the Principal Contract in the course of its analysis of the expert valuations, more specifically, 
the one by Mr. Lapuerta. 

[296] A meeting of the negotiators held on November 3, 1967 notes the following agreement 
on the Annual Energy Base.156 

- Credit extended to H.Q. for energy paid but not delivered, provided there 
was no spill. 

- The original Annual Energy Base after the start-up of the ten units is fixed 
at 31.5 billion KWH. 

- Maximum-minimum in the adjustment of the Annual Energy Base fixed at 
3.33 %. 

- The first adjustment period is fixed at eight years following the 
commissioning of the Power Plant and, thereafter, at four year intervals. 

3) OPERATIONAL FLEXIBILITY CLAUSE 

[297] One other fundamental change will occur, originating no doubt from H.Q.’s desire to 
obtain some flexibility in terms of deliveries.  It stems, first of all, from the section entitled 
Peaking Availability contained in the August 4, 1967 proposal in which it is proposed to give 
H.Q. excess power in wintertime. 

[298] Note that in the original drafts of the contract, in particular, the one dated September 19, 
1967, H.Q. was supposed to take possession of and purchase the energy make available by 
CF(L)Co, as determined by it using quarterly forecasts. Following is the relevant text: 

“3. Sale and Purchase of Energy. 

Subject to the provisions hereof, CF(L)Co shall sell and make available to Hydro- Quebec at the 
Delivery Point and Hydro-Quebec will purchase, and take delivery of, from CF(L)Co: 

 
(a) prior to the Completion Date, the energy available on and after each 
Delivery Date from each installed stage of construction (provided that Hydro- 
Quebec need not purchase energy in any period in excess of that denoted in 
column ____ of Schedule II hereof, or by any agreed adjustment thereto, as 
intend to be available for such period): and 

(b) in each quarterly period on and after Completion Date, the Forecast 
                                                
155 Exhibit P-198/134. 
156 Exhibit P-55/3/4. 
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Quarterly Supply; 

 
all at the applicable prices set forth in clause 5 hereof. 

At least one month prior to the Completion Date and at least one month prior to 
the beginning of each third month after the Completion Date CF(L)Co shall 
furnish to Hydro-Quebec a written forecast of the Forecast Quarterly Supply for 
the next ensuing three months. The Forecast Quarterly Supply shall not exceed 
110% nor be less than 90% of one-fourth of the Annual Energy Base.157 

[299] Note that the version of this text differs considerably from article 6.2 of the Principal  
Contract which states: 

“such power and energy as Hydro-Québec may request...158 

whereas the text of September 1967 provides that it is incumbent upon CF(L)Co to send 
its available energy forecasts to H.Q.  

[300] This draft contains, under the section on rates, a lower price for energy exceeding the 
forecasts provided by CF(L)Co in these  terms: 

“. . .  contemplated by the forecast concerned, the excess shal l  be 
bi lled and paid for...159 

[301] Mr. Raymond Fournier of H.Q. had written to his superior, Mr. Bourbeau, to inform him 
about his concern regarding H.Q.’s obligation to take delivery of energy quantities planned by 
CF(L)Co, the whole in relation to H.Q.’s operation of its entire system. Following is an excerpt 
that speaks volumes. 

[Translation] “We have seen that the interpretation of clause no.3 of the Hydro-
Québec/CF(L)Co preliminary contract can lead to some difficulties in operating 
Hydro-Québec’s system, both in the short- and long-term. The economic 
operations of the reservoirs will thus be hampered. In addition, future power 
plant planning must take existing facilities into account and the lack of flexibility 
in operating the most important Power Plant in the system may lead to the 
choice of an investment program that would not be optimal.”160 

(Emphasis added) 

[302] On October 25, 1967, Mr. Tennant of CF(L)Co prepared a summary of the discussions 
held on October 24th 161. The main points dealt with the costs of the project, H.Q.’s desire to 
obtain credits for the energy it paid for but did not necessarily need. The most important point is 
that H.Q. seems to distance itself from the principle of the delivery forecasts provided by 
CF(L)Co. 

                                                
157 Exhibit P-5/8. 
158 Exhibit P-1/19. 
159 Exhibit P-5, sec. 5(c) 
160 Exhibit P-54/4. 
161 Exhibit P-166. 
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“It now transpires that Hydro-Québec will be furnishing advance schedules of 
their proposed take or firm capacity but subject to the right to make emergency 
demands” 162 

[303] This dissatisfaction will give rise to drafts of compromises including the creation of an 
energy bank, in particular, in the draft contract sent on November 16, 1967, all in these terms. 

“Should in any such three-month period after the Completion Date, Hydro-
Quebec not have received or taken from CFLCo at least the Forecast Quarterly 
Supply, Hydro-Quebec shall nonetheless pay CFLCo for the entire Forecast 
Quarterly Supply but : 

(a)  Hydro-Quebec shall then be entitled to receive free from CFLCo, at any 
time during the six months following the end of such three month period, 
such part of the number of kilowatthours of energy which corresponds to 
that part not delivered of said Forecast Quarterly Supply as Hydro-
Quebec may request within the period.”163 

[304] Basically, this clause is tantamount to a future energy credit, with regard to the quantity 
thereof paid but not received by H.Q. 

[305] Despite this compromise, H.Q. wants more. The remainder of the negotiations will 
culminate in CF(L)Co’s acceptance of H.Q.’s control of the reservoirs. With regard to the 
significant change of course, the Court deems it advisable to reproduce the memo (undated) in 
its entirety164 : 

“Hydro-Quebec have expressed their wish to be able to request CFLCo to 
operate the Churchill Falls installations without the restriction of ±10% on energy 
forecasting. 

In requesting that this be done to improve the integration of this facility into their 
overall system, Hydro-Quebec have recognized that CFLCo should not suffer 
any loss of revenue which would have been available to CFLCo under the 
previous concepts of quarterly energy forecasting when CFLCo had the 
responsibility for reservoir management. 

Since the above principles are consistent with the basic concept of Plant 
operation and the underlying concepts of the Power Contract, CFLCo would 
propose to meet Hydro-Quebec's request by the arrangements outlined under 
(A), subject to Hydro-Quebec agreeing the protections for CFLCo outlined under 
(B). 

Section A - Operating Considerations 

1) Hydro-Quebec may request at any time that the Plant be operated anywhere within the 
limits of minimum capacity and firm capacity. 

2) Hydro-Quebec will pay for energy taken during the month and for the equivalent energy 

                                                
162 Id., /2(g) 
163 Exhibit P-56/14. 
164 Exhibit P-7. 
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represented by water spilled In the month, providing such spill did not occur because CFLCo 
was unable to supply power (e.g.: penalty under Article X). 

3) Hydro-Quebec may therefore request CFLCo to operate the Plant in such a manner that 
the reservoir will be at such level as, in the judqment of Hydro- Quebec. best matches their 
overall system capacity and system requirements. 

Section B - Protections to CFLCo 

In operating as outlined above, CFLCo needs the following protections: 

(a) A waiver of the penalty clause applying because of a shortage of water, except if such 
shortage of water results from the failure of any of CFLCo's impounding structures. 

(b) Relief from the bonus shares on the debt service and expense advances if CFLCo 
requires such advances (i) as a result of a shortage of water other than a shortage caused by 
the failure of any of CFLCo's impounding structures; or (ii) as the result of Hydro-Quebec 
paying for less than 7.1 billion kilowatthours in any three month period. 

(c) In any month where debt service and expense charges are incurred for either of the two 
reasons outlined in (b) above, such month shall not be counted as one of the thirty-six months 
of advances referred to in the voting trust. 

(d) That the prior obligations to Twinco as defined in the Power Contract shall be respected, 
and that Hydro-Quebec shall not ask CFLCo to operate the Plant in a manner which prevents 
this. 

(e) That Hydro-Quebec shall not request CFLCo to operate the Plant In such a manner that 
CFLCo cannot enjoy the rights to power and energy under the recapture clause. 

COMMENTS: - 

The following simplifications can be achieved: 

 1)  Eliminate all reference to Quarterly Energy Forecasts, and operation   
 thereunder. 

2) Eliminate all reference to Deferred Energy Entitlement. 

3) Avoid necessity of reference to Advance Energy. 

4) Delete reference to pricing excess energy after Effective Date. 

 
5) Treat adjustments of energy base separate from retroactive payment 

adjustments for experience different from assumed base.” 

 
(Emphasis added) 

[306] This memo shows that despite CF(L)Co’s abandonment of control of its reservoirs, it 
requested and received compensations that were satisfactory to it. 
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[307] One of these will consist in H.Q.’s obligation to assume the financial consequences of 
any spill caused by its operation of the reservoirs. Following is a comment in this respect by 
Ebasco dated April 23, 1968. 

“Article IV - Construction and Operation of the Plant 

Page 11 Under 4.2.1 Hydro-Quebec is assigned the responsibility of operating the 
reservoir and must bear any losses due to reservoir mismanagement i.e. CFL Co 
suffers no penalty for lack of water and H.Q. pays for water spilled as though it 
had been converted to energy, to accept this responsibility H.Q. should review 
the reservoir operation in relation to its other resources to assure its feasibility”.165 

[308] Thus, on April 19, 1968, the operational flexibility clause appeared that was reproduced 
in its entirety in the original contract, certain sub-sections including one dealing with the 
operating manual being added in the final version. 

4) RENEWAL CLAUSE 

[309] Finally, one last major change will be made to the renewal clause. 

[310] Remember that from the outset of the negotiations, the renewal clause was only dealt 
with on a preliminary basis, it being one of the most concise. 

[311] That being said, effective the negotiations on the principal contract, if the format used 
was somewhat cumbersome, the basis remained substantially the same. 

[312] February 26, 1968 also marks the beginning of the concerns about the renewal of the 
contract, at the very least by CF(L)Co. 

[313] Now then, in the spring of 1968, the financial position of the project had changed, in 
particular, with regard to costs. 

[314] In fact, some hand-written memos166 by Mr. Manning were filed. In them, he considers 
the possibility of a fixed rate, in terms of various factors such as operating costs and the 
royalties to be paid to the Province of Newfoundland. 

[315] On March 1, 1968, a meeting was held regarding the draft contract and its renewal 
during which H.Q. will formulate its requests. Minutes of this meeting were filed167. 

[316] From these memos, it is important to remember H.Q.’s request regarding renewal with a 
view to obtaining a fixed rate for the next 25 years168. 

[317] In his hand-written memos, Mr. Manning indicates that for H.Q. the renewal on 

                                                
165 Exhibit D-24, memo dated April 23, 1968, p.2. 
166 Exhibit P-185. 
167 Exhibit D-113. 
168 Id., page 3. 
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conditions stated by it constituted “A do or die condition”169. 

[318] This is a major change of course. In fact, remember that H.Q. had agreed to the Split 
Tariff concept on the basis of concern for profitability for CF(L)Co essentially to attract the 
investors needed to finance the project. 

[319] Now then, the parties were aware of the fact that upon expiry of the principal contract, 
the entire debt owing to the investors would be repaid in full. 

[320] The Court takes the liberty of putting forward in the time up to the minutes of a meeting 
of the directors of CF(L)Co and Brinco held on April 10, 1968 in which H.Q.’s position on the 
renewal is clearly stated. Following is an excerpt170 : 

“Hydro-Quebec wished to be able to project a lower mil rate than the present draft of the 
contract permitted. Due to increased costs and escalation the effect of the present term 
of 44 years from first delivery or 40 years from completion indicated an average mill 
rate considerably in excess of that contemplated in 1966. Accordingly, they had 
requested a 25 year extension of the contract on a flat mill rate basis suggested at two 
mills per kilowatthour. They wished this to be in the form of an option. This would produce a 
gross revenue of $60-65 million per annum. There would be no debt outstanding. Should 
CFLCo attempt to qualify the rate by the addition of escalators or make any provision for its tax 
position, the purpose of the extension would be defeated. Although the Churchill project was 
marginally more attractive than nuclear power today, it was conceivable that it would 
not be in 40 years' time, it was obvious that a commitment on the extension was 
preferable to an option and it also appeared desirable to endeavour to have the mill rate 
expressed in either U.S. or Canadian funds at the option of CFLCo in order to afford the 
greatest protection against serious devaluation of the Canadian dollar. The meeting 
authorized the negotiating team to conclude an arrangement with Hydro-Quebec for an 
extension, by way of option to them, of the term of the contract of 25 years at two mills per 
kilowatthour on the condition that they exercised such option at least ten years before 
termination of the contract and preferably much sooner. It was also felt desirable to endeavour 
to secure for CFLCo the option to have the price payable in either Canadian or U.S. dollars if 
this was achievable.” 

 (Emphasis added) 

 
[321] It is interesting to note that CF(L)Co was aware of the fact that nuclear energy, then at its 
very early stages, could prove to be more economic than hydro-electric energy at few decades 
down the road, hence its inclination to accept a compromise. 

[322] Given the difference of opinion among the protagonists to qualify the Renewed Contact 
either as “Renewed” or “Renewal”, it is interesting to note that the directors of CF(L)Co and 
Brinco, in connection with this excerpt from the minutes of their board of directors, used the 
word “Extension” at least four times to describe the renewal. 

[323] This proposal by H.Q. will be accepted and adopted at a joint meeting of the board of 
directors of Brinco and CF(L)Co held on May 14, 1968. Following is the relevant excerpt. 

                                                
169 Id., hand-written memos. This phrase is not reproduced in the minutes. 
170 Exhibit P-8/5. 
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“(i) Renewal of the Contract - The negotiating team had been authorized to 
accord an option to renew the contract for an additional twenty-five years at a flat 
2 mill rate per kilowatthour but had been requested to try to make this option 
exercisable at least ten years prior to termination of the contract and to secure, if 
possible, for CFLCo the option to have the price payable in either Canadian or 
U.S. dollars. 

As reflected in the present draft of the Power Contract, Hydro-Quebec had 
agreed to make a firm commitment to renew. Hydro-Quebec had insisted, 
however, that the price be 2 mills payable in Canadian dollars.” 

[324] On June 3, 1968, H.Q. approved the principal and renewed contract conditional upon its 
acceptance by Quebec’s political bodies. At the same time, CF(L)Co’s board of directors ratified 
the principal and renewed contract which its executive committee had approved. 

[325] Furthermore, in the fall of 1968, Morgan Stanley and Co. as well as Wood Gundy 
Securities Limited issued the prospectus intended to finance the project even though it was 
already under construction. Following are the contemplated financing amounts: 
 
 

First Mortgage Bonds - Series A $500 million (United States)* 

   - Series B $50 million (Canadian) 

General Mortgage Bonds  $100 million (Canadian) 
(fully subordinated to the  
First Mortgage Bonds) 

*Equivalent to approximately $549 million Canadian.171 
 
 

[326] It is worth recalling that Brinco and CF(L)Co were then acting as project promoters. 
Following are the comments contained in Ebasco’s final report dated March 28, 1968172 : 

“As we understand the basic interest of the CFL promoters it is to obtain a return 
upon their investment in the project commensurate with the funds and effort 
which they put into its development. Each entrepreneur has his own standards 
as to what would be a fair return and also how to measure it. Presumably the 
Submission dated June 4, 1964 to HQ represented the earnings level which 
would be acceptable to the promoters. The equity money to be invested was 
$60,000,000 and in all subsequent discussions and planning it is believed that 
this $60,000,000 still represents a commitment which is desirable and necessary. 

This submission was predicated upon a price per kwh of 2.75 mills. It was 
unsatisfactory to HQ and negotiations were suspended. They were renewed 
when, in 1966, the Province of Newfoundland offered the tax rebate concession 
for 40 years. The promised rebate enabled CFL and HQ to agree on an average 
price of 2.45 mills per kwh as the Base Rate for continuous energy which, in turn, 
was set at 31.5 billion kwh per year.”  

                                                
171 Exhibit D-29, p.4. 
172 Exhibit D-24, Appendix B. 
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[327] In July 1968, the Council of Ministers of Québec approved the principal and renewed 
contract which will be signed some 10 months later, that is, on May 12, 1969. 

[328] July 1968 also marks Ebasco’s tabling of its final report on the principal and renewed 
contract. 

  

VII. RELATIONSHIP BETWEEN THE PARTIES BETWEEN MAY 12, 
1969 AND 1998 

A) PRÉAMBLE 

[329] As we previously saw, the work to develop and construct the Power Plant began on the 
day after the signing of the letter of intent and will continue until September 1, 1976 even 
though the eleventh and last unit will be in service 

[330] From 1976 to 1998, several events will mark the relations between the parties. They take 
on a certain importance regarding the problems to be decided by the Court.  

[331] These events revolve around the following two main aspects: 

• Newfoundland’s applications and the judicial recourses related to these applications. 

• The various negotiations between the parties to resolve the financial difficulties of 
CF(L)Co. 

B) NEWFOUNDLAND’S DEMANDS AND THE JUDGMENTS 

[332] Remember that CF(L)Co’s share ownership situation is dependent on a political decision 
of Newfoundland. Thus, as of 1974, the province indicates its wish to redeem the shares held 
until then in CF(L)Co by Brinco. The whole to be completed the same year, Newfoundland 
paying the sum of 160 million to acquire 65.8% of the shares of CF(L)Co held until then by 
Brinco173 which are transferred to a Newfoundland entity, that is, Newfoundland Development 
Corporation, to be ultimately transferred to NLH in  1975. 

[333] Thus, as of 1976, the relations between the parties will be marred by the various 
applications made by Newfoundland regarding, in particular, the Recall. 

[334] As for this specific point, a brief look at the past is necessary. 

[335] In fact, between the conclusion of the letter of intent and the principal contract, that is, on 
April 26, 1967, Newfoundland’s Premier, the Honourable Joseph P. Smallwood, writes to Mr. 
McParland to convey his dissatisfaction regarding the content of the letter of intent establishing 
the limit of the Recall at 300 MW for Newfoundland’s needs, asking him at the same time to 
                                                
173 Exhibit P-32/15. 
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obtain a minimum of 500 MW 174. 
 
[336] Following is an excerpt from Mr. McParland negative response to Premier Smallwood 
dated June 1, 1967: 

“Concerning a possible increase in the amount of recapture, I entirely agree with 
your view that at the present stage this would throw serious obstacles into our 
final negotiations, especially because, as a result of rising costs, the transmission 
economics to Montreal have less latitude than before. “ 

[337] As of January 6, 1976, NLH asks H.Q. to supply it with 600 MW in excess of what had 
been contractually provided, and this, as of January 1, 1982175. According to the terms of the 
letter, these 600 MW would be in addition to what had been contractually agreed thus 
increasing Newfoundland’s demands to 900 MW. 

[338] H.Q.’s response is negative, owing to Québec’s energy needs, arguing that it cannot do 
without the power required by NLH176. 

[339] The negotiations go to a higher level as indicated in the letter from Newfoundland’s 
Premier, the Honourable Frank Moores, dated May 18, 1976 addressed to Québec’s Premier, 
the Honourable Robert Bourassa177. 

[340]  As a result of this letter, we learn several things, they are as follows: 

1 )    Newfoundland was contemplating the development of the Gull Island site for its  own 
energy needs but had to temporarily scrap this project. 

2) Mr. Moores takes issue with Minister Cournoyer’s proposal to change Labrador’s 
borders so that Churchill Falls becomes Québec territory in exchange for an increase 
in the price of energy from Churchill Falls. 

3) Mr. Moores reiterates his demand for 800 MW for January 1, 1982 and threatens 
lawsuits against H.Q. in the event of a negative response. 

[341] Premier Bourassa’s response dated May 25, 1976, even though it is negative, 
nonetheless invites Newfoundland to the negotiations178. 

[342] On August 6, 1976, Newfoundland enacts an Order-in-Council requiring that CF(L)Co 
transfer a block of 800 MW from the Generating Station for the Province’s energy needs179.  
 
[343] CF(L)Co refuses to submit to Newfoundland’s demand since, in so doing, it would create 
a technical default pursuant to the bond financing180. 

[344] On September 13, 1976, Newfoundland’s Attorney General brings an action against 

                                                
174 Exhibit P-65. 
175 Exhibit P-228/2. 
176 Exhibit P-228/3. 
177 Exhibit P-228/5. 
178 Exhibit P-228/10. 
179 Exhibit P-231. 
180 Exhibit P-70/2. 
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CF(L)Co and H.Q. before Newfoundland’s courts to obtain the 800 MW it is claiming 181. 
Following is the key paragraph of his argument appearing in his amended statement of claim as 
well as the relevant conclusions of his statement: 

“26.      Further in the alternative, the Plaintiff says the Second Defendant was at all times aware 
or should have been aware that, notwithstanding the provisions of the Power Contract, upon the 
request of the Government, the First Defendant would be obligated under the Lease to give 
priority to the consumers of electricity in the Province of Newfoundland, and by reason thereof it 
was or ought to have been the understanding of the First Defendant and the Second Defendant 
that there is an implied term of the Power Contract that the obligation on the part of the First 
Defendant as contained in the Power Contract to deliver to the Second Defendant hydro-electric 
power and energy would be subject at all times to the obligation of the First Defendant, as set 
forth in paragraph (e) of Clause 2 of Part I of the Lease, to give, upon the request of the 
Government, priority to the consumers of electricity in the Province of Newfoundland. The 
Plaintiff repeats the allegations contained in paragraphs 6 and 7 hereof.182" 

(...) 

AND THE PLAINTIFF CLAIMS 
(a) a declaration that the Plaintiff is entitled by virtue of paragraph (e)- 
of Clause 2 of Part I of the Lease to make the request for eight hundred 
(800) megawatts of electric power as set forth in the Order-in-Council; 

(b) a declaration that the Plaintiff, by reason of the Financial 
Agreement, is not prevented or prohibited from commencing this action; 

(c) a declaration that by virtue of Part I of the Lease and Section 3 
and 4 of the Act the First Defendant is obliged to comply with the request 
set forth in the Order-in-Council; 183 
 

[345] On May 27, 1977, H.Q. brings its own action for a declaratory judgment before the 
Superior Court of Québec intended to counter Newfoundland’s offensive184. Following are the 
relevant conclusions : 

[Translation] “DECLARE that pursuant to contract R-1, only the Courts of the 
Judicial District of Montreal, subject to the right to appeal to the Supreme Court 
of Canada, have jurisdiction to rule on any dispute between the parties pursuant 
to the contract; 

DECLARE that pursuant to contract R-1, the petitioner has the obligation to 
purchase and the respondent has the obligation to sell and deliver all the 
electrical power and all the electrical energy that might be generated by the 
current hydroelectric generating station operated by the respondent at Churchill 
Falls on the Churchill River in accordance with the provisions of paragraphs 2.1, 
6.2, 6.4 and 6.6 of the contract, Exhibit R-1; 

DECLARE that the respondent’s failure to sell and deliver to the petitioner all the 
electrical power and energy that might be generated by the current hydroelectric 

                                                
181 Exhibit P-237/45. 
182 Exhibit P-237/9/10. 
183 Exhibit P-237/11/12 “the Lease” mentioned in the conclusions refer to the rights vested in CF(L)CO regarding the 
development of the Churchill River by Newfoundland’s legislature.  
184 Exhibit D-18, pages 10 and 11. 
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generating station operated by the respondent at Churchill Falls on the Churchill 
River in accordance with the foregoing conclusion would constitute a breach of 
contract pursuant to contract R-1;” 

[346] On December 17, 1980, before the case is heard before Newfoundland’s courts 
regarding the recall of 800 MW, the Province of Newfoundland passed the act entitled The 
Upper Churchill Water Rights Reversion Act185. 

[347] This act is essentially intended to revert to the province, the rights originally granted to 
Brinco and assigned to CF(L)Co allowing it to exploit the Churchill River. Following is the 
wording of section 3 of this act: 

“Purpose of Act 

3. The purpose of this Act is to provide for the reversion to the province of 
unencumbered ownership and control in relation to certain water within the 
province. “ 

[348] On February 10, 1981, Newfoundland referred the validity of this act to the Supreme 
Court of Newfoundland, appeal division. 

[349] From 1982, the rulings in these different cases follow one another. 

[350] Thus, on March 5, 1982, the appeal division of the Supreme Court of Newfoundland 
declared the Reversion Act valid 186.  
 
[351] This decision was appealed before the Supreme Court of Canada which rendered 
judgment on May 3, 1984, allowing the appeal against the judgment of the appeal division of 
the Supreme Court of Newfoundland and declaring the Reversion Act ultra vires of 
Newfoundland’s legislature. 

[352] The Court deems it advisable to dwell on some excerpts from this judgment. In fact, part 
of H.Q.’s argument reproduced in its motion to institute proceedings rests several times on a 
sentence taken from this judgment. The Court cites it: 

“Under the contract, CFLCo agreed to supply and Hydro-Québec agreed to 
purchase virtually all of the power produced at Churchill Falls”.187 

[353] This quote is reproduced in H.Q.’s proceedings several times188. 

[354] It is interesting to note that an error immediately follows this sentence where the 
Supreme Court continues by stating: 

“Under the contract, CFLCo agreed to supply and Hydro-Québec agreed to 
purchase virtually all of the power produced at Churchill Falls for a term of forty 
years; which was renewable, at the option of Hydro-Québec, for a further term of 
twenty-five years.” 

                                                
185 1980 (Nfld.), c.40 
186 Exhibit P-243. 
187 Exhibit P-9, [1984] 1 S.C.R., p. 305. 
188 Motion to institute proceedings, at pars. 47, 52, 54, 109, 161, 170 and 187. 
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[355] In defence of the Supreme Court, it did not have to rule on the ins and outs of the 
renewed contract and it certainly did not have to deal with the veritable mountain of 
documentary evidence surrounding the negotiations and conclusion of the principal and 
renewed contract. 

[356] That being said, it is the only quotation in this respect of this Supreme Court ruling. Other 
comments moreover also in obiter dictum, are more nuanced even though the Supreme Court 
makes specific reference in the contract: 

“As soon as the Reversion Act came into force, Hydro-Québec’s right to receive 
power according to the terms of the Power Contract would be effectively 
destroyed. Even if the flow of electricity to Quebec continued at the same rate 
and for the same price after the coming into force of the Act, it would then be in 
the form of a privilege rather than an enforceable right. All of this, in my opinion, 
points to one conclusion: the Reversion Act is a colourable attempt to interfere 
with the Power Contract and thus to derogate from the rights of Hydro-Québec to 
receive an agreed amount of power at an agreed price.” 189 

Little argument was advanced on this issue and the case seemed to proceed on 
the general assumption that the rights of Hydro-Québec were situate in Quebec. 
The fact, of course, is that Hydro-Québec has the right under the Power Contract 
to receive delivery in Quebec of hydro-electric power and thereafter to dispose of 
it for use in Quebec or elsewhere as it may choose.”190 

(Emphasis added) 

[357] Regardless, the Supreme Court allowed the appeal and declared the Reversion Act ultra 
vires since, in its opinion, it affected extra-territorial rights of the Province of Newfoundland. 

[358] On June 13, 1983, Judge Goodridge also dismissed the recourse brought before the 
Supreme Court of Newfoundland regarding the recall of 800 MW 191 primarily for the following 
reason: 

“1274 The basic reasons upon which the Government fails may be listed as 
follows; 

1275 Firstly, the proviso is interpreted to mean that upon the request of the 
Government the Newfoundland consumer shall be given by CFLCo a right of first 
refusal to purchase all energy that becomes available for sale and is not then 
otherwise committed when it is feasible and economic for CFLCo to supply such 
power and for the Newfoundland consumer to purchase such power. In that 
connection the power which has been committed for sale to Hydro-Quebec is not 
available for sale to another customer. The right of first refusal which is extended 
upon the request of the Government is exercisable only in respect of the power 
in excess of that already committed and at the present time there is very little, if 
any, of that. (See Part 15.)” 

(Emphasis added) 

                                                
189 Exhibit P-9, [1984] 1 S.C.R., p. 333. 
190 Id., p. 334. 
191 Exhibit P-26. 
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[359] At the same time on August 4, 1983, Judge Jules Beauregard of the Quebec Superior 
Court192 allowed H.Q.’s recourse in these words: 

[Translation] “DECLARE that under energy contract R-1, the petitioner is 
obligated to purchase and the respondent is obligated to sell and deliver to the 
petitioner, all the power, all the electrical energy that might be generated at the 
current hydro-electric station operated by the respondent at Churchill Falls on the 
Churchill River, in accordance with the provisions of paragraphs 2.1, 6.2, 6.4 and 
6.6 of the contract, Exhibit R-1. 

DECLARE that the respondent’s failure to sell and deliver to the petitioner, all the 
power and energy that might be generated at the current hydro-electric station 
operated by the respondent at Churchill Falls on the Churchill River, in 
accordance with the foregoing conclusion, constitutes a breach of contract and a 
default with regard to the energy contract (R-1):”  
  

[360] Appeals of the Goodridge and Beauregard judgments lodged by Newfoundland will be 
dismissed by the Courts of Appeal of the relevant jurisdictions193. 

[361] In this matter, H.Q. filed CF(L)Co’s Factum in Supreme Court regarding the appeal from 
the judgment of the Court of Appeal of Québec upholding Judge Beauregard’s decision. 
Following is an excerpt which H.Q. directs to the Court’s attention: 

“Secondly, it is obvious that failure by CFLCo to supply all the electricity it 
generates to Hydro-Québec is an event of default under the contract, this 
obligation being the very essence of the Power Contract. One must conclude 
therefore, that there is no difficulty whatsoever between the parties, be it in fact 
or law.194 

[362] The Supreme Court of Canada dismisses Newfoundland’s appeal on the 800 MW Recall 
brought before the courts of Newfoundland on June 9, 1988195 and, on same date, also 
dismisses the recourse in the matter brought before the courts of Québec since it became 
moot196. 

[363] This concludes the first part of the tug of war between the parties. There will be a second 
one much later which will give rise to the judgment rendered by Judge Joël Silcoff on July 24, 
2014197. 

[364] In paragraphs 6 and 7 of his judgment, Judge Silcoff reproduces CF(L)Co’s conclusions 
in its recourse and which the parties referred to under the heading of Good Faith Case. The 
Courts recaps them: 

“[6] Accordingly, for the reasons more fully described in the Motion, CFLCo asks 
the Court to: 

DECLARE that in the circumstances of this case the civil law principle of good 

                                                
192 Exhibit P-38. 
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faith in all its forms, including without limitation abuse of rights, the "spirit of 
justice" and "fair play" requires modification for the future of the contract price 
set out in the Power Contract entered into between Plaintiff and Defendant so as 
to provide a fair and equitable purchase price to Plaintiff; 

DECLARE that, in all the circumstances, a fair and equitable purchase price to 
the Plaintiff requires as a minimum that for the future the commercial value of 
the power generated by the Churchill Falls project be shared between 
CFLCo and Hvdro-Québec in a reasonable manner consistent with the current 
realities and the continued existence of the Power Contract and in 
consequence;  
 
ORDER that the pricing terms of the Power Contract be modified as of 
November 30. 2009 so as to provide that the mill rate payable by Hydro-
Québec to CFLCo in each calendar year for energy purchased from CFLCo 
shall equal the sum of the following: 

[Emphasis added] 

in accordance with a formula more fully described. 

[7] Subsidiarily, CFLCo asks that the Court: 
 

ORDER that the Power Contract be resiliated with effect six (6) months from 
the date of judgment.”198 

[365] Judge Silcoff singles out the main questions at issue as follows: 
 

“[273] The questions in issue in these proceedings can be summaried [sic] in 
the following manner: 

( 1 )  I n  t h e  c i r c u m s t a n c e s  g i v i n g  r i s e  t o  t h e  
n e g o t i a t i o n  a n d  s i g n a t u r e  o f  t h e  P o w e r  Contract  and  in  
light of the events occurring subsequent thereto, in refusing to renegotiate the 
pricing structure for the future, is Hydro-Québec in breach of its civil law duties 
of good faith and cooperation and that of exercising its contractual rights in a 
reasonable manner? 

(2) In the affirmative, can the Court intervene in order to grant what it considers 
appropriate equitable relief? 

(…)”199 

[366] Judge Silcoff adds this question to his analysis and concludes as follows: 

                                                
198 Exhibit P-336/7, pars. 6 and 7. 
199 Exhibit P-336/76, par. 273. 
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“[551] CFLCo has failed to satisfy the Court that, in the context of the nature 
and equilibrium of the relationship and the legitimate expectations of the 
parties as reflected in the Power Contract, by refusing to renegotiate the 
pricing terms of the Power Contract, Hydro-Québec has breached its civil law 
duty of contractual good faith, cooperation and the reasonable exercise of its 
rights. 

[552] CFLCo would have the Court conclude that the "true nature of the 
relationship", to which it frequently refers, is that of « ...a long-term, 
interdependent relationship that would require a tremendous level of 
cooperation, trust and compromise, based on an equitable sharing of risks 
and benefits.”[4271 [emphasis added].  
 
[553] This latter characterization is not supported by the evidence or, at best, 
requires the Court to disregard the clear language and binding force of the Power 
Contract as negotiated between the parties by their own free will. 

[554] Referring elsewhere to the «true nature of the relationship» [428], CFLCo 
would seem to infer and have the Court accept that because the nature of the 
relationship was previously otherwise crystallized or defined in the Letter of Intent 
or elsewhere other than in the Power Contract, it is accordingly entitled to an 
equitable sharing of the alleged «windfall profits» earned by Hydro-Québec. 

[555] Such inference is not supported by the evidence. Neither the Letter of 
Intent nor any other reference by counsel to some nebulous source of this 
allegedly «interdependent relationship» defines the true nature and conditions of 
the contractual relationship between the parties. 

[556] It is solely to the Power Contract and, to the extent of any ambiguity, to 
the evidence regarding negotiations preceding its signature that the Court must 
direct its attention in order to identify the true nature and equilibrium of the 
relationship, the risks and benefits assumed thereunder and the rights and 
obligations of the respective parties. 

[557] CFLCo is clearly not satisfied with the nature and equilibrium of the 
relationship freely negotiated and defined in the Power Contract. Along with the 
Government of Newfoundland, it has complained for some time of the allegedly 
«inequitable sharing of risks and benefits». 

[558] It seeks to have the Court decree and impose a new equilibrium, not in 
any way founded on the terms of the existing Power Contract but rather reflected 
in a new contract, more favourable to its objectives and to those historically 
sought by the Government of Newfoundland.200 

[367] CF(L)Co filed an appeal from Judge Silcoff’s decision. 

[368] While this matter was under advisement, the Court of Appeal, on August 1, 2016, 
dismissed CF(L)Co’s appeal. 

[369] This file, besides the issue of good faith, dealt with the unforeseeability which entails that 
CF(L)Co was clearly disadvantaged. 
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500-17-078217-133 PAGE: 58
CIMFP Exhibit P-01475 Page 58



 

[370] One important piece of the evidence administered by Judge Silcoff dealt with the 
negotiations surrounding the entire contract and, obviously, the price setting. 

[371] The Court of Appeal dwells thereon. Following are some interesting findings in this 
matter: 
  

“ [79] The judge drew conclusions from the manner in which the parties fixed 
the price and from the reasons which motivated them. His assessment of the 
documentary and testimonial record (particularly the expert evidence) led him 
to conclude that the Respondent accepted to assume the majority of the 
financial risks which allowed the Appellant to debt finance the construction of 
the plant without dilution of its equity in the project. Since the repayment of the 
loan in 2010, Respondent has become the owner of a valuable plant – 
estimated at 20 billion dollars by Thierrv Vandal – whose long life expectancy 
would enable Appellant, after expiry of the contract in 2041, to sell the energy 
produced at market prices for many decades. In consideration of substantial 
and indispensable financial undertakings needed to obtain the financing, 
Respondent received the guarantee of stable, predetermined pricing as well 
as protection from the inflation of operating costs. 

[91] Appellant has not succeeded in challenging one of the judge’s most 
significant factual conclusions – i.e. that in the context of the original 
contractual equilibrium, the Respondent assumed any risk in the fluctuation of 
energy prices. Two factual elements indicate that the contract allocates such 
risk to the Respondent: 

1. The need for Appellant to obtain the “take or pay” clause because, 
as explained by each parties’ expert, Appellant could not assume 
the risk of price fluctuation, and; 

2. Respondent’s agreement to fixed pricing. 

[92] The need to include the “take or pay” clause in the contract attests that 
Appellant was not able to assume the risk associated with fluctuations in the 
market price for electricity. This clause obliges Respondent to take virtually all 
the power produced by the plant, thus guaranteeing to Appellant revenue 
sufficient to service its debt. 

[95] The “take or pay” clause resulted from Appellant’s refusal to assume the 
risk related to fluctuations in the value of energy and its inability to obtain 
financing had it assumed suck risk.”201 

(Emphasis added)  
(Footnotes omitted) 

 
[372] Finally, one noteworthy fact, the Court of Appeal relates in its decision that the parties, 
during the term of the contract, have already negotiated new agreements mutually 
advantageous to both parties.202 Similarly, it seems to invite the parties to come to terms on 

                                                
201 Churchill Falls (Labrador) Corporation Limited c. Hydro-Québec, 2016 QCCA 1229, pars. 79, 91, 92 and 95. 
202 Id., par 157. 
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their own.203 

[373] Notwithstanding this legal jousting, the parties on the ground continue to collaborate 
and, better still, to talk to one another.  
 
[374] This collaboration as well as certain political interventions will lead to other rounds of 
negotiations. 

C) NEW ROUNDS OF NEGOTIATIONS 

[375] There will be three new negotiating rounds between H.Q. and CF(L)Co, that is, from 
1989 to 1992 and from 1995-1996 and, lastly, in 1998. The Court will briefly dwell on the first 
two rounds since the conclusion of the so-called Guaranteed Winter Availability Contract 
(GWAC) results therefrom. 

[376] The evidence surrounding these two negotiating rounds is not only documentary but also 
the fact that Mr. Claude Dubé, engineer and senior executive, now retired from H.Q., who at 
well past 76 years of age, testified in this case for two days with remarkable aplomb. 

[377] Mr. Dubé’s testimony is important since he was employed by H.Q. from 1963 to 
December 1996 in the sectors highly pertinent to this dispute. A summary of his professional 
career is necessary. 

• He began working for H.Q. in 1963, and joined system planning management. In 1969, 
he headed the department and held this position until 1971. 

• In 1971, he became the assistant director of long-term planning. 

• From 1975 to 1976, he headed the production equipment department. 

• In 1976, he became assistant to planning management until 1980 when he was 
promoted to director. His title is amended in 1981 to become vice-president of planning, 
the responsibilities remaining the same. 

• In 1984, change of course, he becomes vice-president, industrial customer pricing, a 
position he held until 1987. 

• After having worked for a subsidiary of H.Q. between 1987 and 1989, he returns to the 
fold to become corporate vice-president in 1989 and external market vice-president in 
1992 until his retirement in 1996204. 

[378] While involved in the new negotiating rounds, Mr. Dubé also testified on certain historical 
and technical aspects surrounding H.Q,’s operation of its system, whether in terms of 
production or transmission. The Court will come back to this aspect of the evidence later on. 

[379] Now then, let’s return to these rounds of negotiations.  
 

                                                
203 Id., par. 154. 
204 Stenographic notes of Claude Dubé, October 28, 2015, pp. 8 to 24. 

500-17-078217-133 PAGE: 60
CIMFP Exhibit P-01475 Page 60



 

1) 1989 to 1992 

[380] The backdrop of the first one, i.e., from 1989 à 1992, is the financial viability of CF(L)Co. 
As H.Q., had a contractual obligation to make up for any liquidity shortfall caused by the 
operations of the Power Plant, it has a certain interest. 

[381] One important point to underscore is the fact that CF(L)Co was bound to pay dividends 
to its shareholders or, there again, royalties to Newfoundland, even if it was deprived of funds 
that would eventually be required, whether in terms of fixed assets or maintenance of the 
Generating Station205. 

[382] Mr. Dubé divides the framework of the 1989 negotiations into two parts as follows: 

1) Purchase of power and energy from new power plants. i.e., Muskrat Falls and Gull 
Island to be located in the portion of the Churchill River named Lower Churchill 
compared to CF(L)Co’s generating station located in Upper Churchill. 

2) Discussion on the ways to ensure CF(L)Co’s financial viability206. 

[383] Remember that the possibility of establishing a generating station at Gull Island had 
already been raised in 1976 by Premier Moores in the letter he had sent to Premier 
Bourassa207. 

[384] As for the financial viability, following is the finding reached by the negotiating committee 
in its report dated December 12, 1988: 

“This ‘Reference Case’ shows that in the absence of changes in the financial 
arrangements which presently govern the operation of the Corporation, CF(L)Co 
will experience cash difficulty in the year 2000 from which it will be unable to 
recover unless Clause 12.4 of the Power Contract and the provisions of the 
Voting Trust Agreement of October 28, 1968 would apply.”208 

[385] Following are the preliminary remarks regarding the contemplated solutions: 

“It was clear from the results of this original analysis that for CF(L)Co to remain 
financially viable and stable over the long term, one or more of the following 
factors must change: 

(a) expenditures must decline significantly; 

(b) revenues must be increased significantly; or  

(c) dividends must be severely restricted.209 

Note that the time horizon contemplated by the negotiating teams was limited to 2016. 
 

[386] These negotiations will lead the committee to table three scenarios in a report dated 

                                                
205 Exhibit P-247/40. 
206 Stenographic notes of Claude Dubé, October 29, 2015, p. 260. 
207 Exhibit P-228/5. 
208 Exhibit P-247/10. 
209 Id. 
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January 28, 1991 even though the time horizon considered on the topic of the financial health of 
CF(L)Co extends to 2041210. 

[387] As a result of this report, we learn about the existence of “une convention 
d'exploitation”211, an operating agreement signed on November 1, 1990212, it is, in fact, the 
forerunner of GWAC. Following is how Mr. Dubé briefly summarizes it; 

[Translation] “It was an agreement between operators whereby Hydro-Québec 
had purchased the guarantee of availability from the 11 units in peak period, by 
paying a certain amount for this guarantee and also by ensuring that the 
inventory of spare parts be increased and maintained by CF(L)Co.”213 

[388] This operating agreement expired on December 31, 1996. The problem of spare parts, 
as expressed by Mr. Dubé, is an important component of this agreement, since the acquisitions 
to be made by CF(L)Co amounted to $4,950,000.00 during the first term of the contract and 
$10,880,410.00 for the second term214. 

[389] As for the contemplated scenarios, they will be refined in the second version of this 
report, the one dated February 12, 1991215. 

[390] A little later, that is, on May 9, 1991, H.Q. will submit an offer to CF(L)Co covering, inter 
alia, the following points: 

- Guaranteed Winter Availability Contract. 

- Unanimous Shareholders’ Agreement. 

- Purchase of power and energy from generating stations located in Lower 
Churchill216. 

[391] As for the Guaranteed Winter Availability Contract, it is, in fact, an enhanced Operating 
Agreement. In fact, we learn from it that H.Q. was looking for 856 MW of power for the period of 
five (5) winter months and that the term of the contemplated contract extended from November 
1, 1994 to March 31, 2041. 

[392] A draft GWAC was attached to this proposal. The Court deems it advisable to reproduce 
one of the Whereas clauses and the object of the contract: 

“WHEREAS that power contract also provides that whenever additional capacity 
can, in the opinion of CF(L)Co, be made available, such capacity shall also be 
made available to HYDRO-QUÉBEC on request: 

OBJECT: 

During the existence of this present contract, CF(L)Co agrees to guarantee 

                                                
210 Exhibit P-249. 
211 In English, an operating agreement. 
212 Exhibit P-248C. 
213 Stenographic notes of Claude Dubé, October 29, 2015, p. 275, lines 13 to 20. 
214 Exhibit P-248C/30 to 33. 
215 Exhibit P-249/16. 
216 Exhibit P-250. 
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maximum availability of all eleven (11) generating units of the Plant necessary to 
provide the Additional Availability each year during the Availability Period and 
HYDRO-QUÉBEC agrees In consideration thereof to pay to CF(L)Co the 
monetary consideration provided for In Article V hereof.”217 

(Emphasis added) 

[393] CF(L)Co will respond to H.Q.’s proposal on May 31, 1991. Following is an excerpt 
dealing with the purchase of power and energy from the generating stations located in Lower 
Churchill. 

“As I pointed out at the meeting, there is no difference between the last 25 years 
of the Upper Churchill contract (i.e. from 2016 to 2041) and the 30 year contract 
we are negotiating with you for power and energy from the Lower Churchill. In 
both cases, Hydro-Quebec will have a contractual right to blocks of power and 
energy and we will have a contractual obligation to supply. Failure by either 
party to live up to the contracts would be subject to the laws governing such 
matters. Therefore, neither side requires any special covenants covering what 
are normal commercial dealings. 

At was further pointed out at the May 28, 1991 meeting, Hydro-Quebec made it 
absolutely clear at the start of our negotiations that it was not prepared to 
consider any changes to the existing Hydro-Quebec/CF(L)Co contract, nor the 
wheeling of power across Quebec. We accepted these pre-conditions. I am sure 
you will appreciate that we have an equal reticence in these negotiations to do 
anything which might be construed as confirming or improving for Hydro- 
Quebec's benefit, the existing arrangements.”218 

[394] Mr. Dubé who was present at the meeting, to which the May 31, 1991 letter refers, 
expresses his vision of "Blocks" as follows: 
  

[Translation] “Not blocks, it’s a term that means quantities, it does not mean fixed 
and equal quantities, some quantities.” 219 

[395] This leads us to deal with other historical or background notions as understood by H.Q. 
when Mr. Dubé worked there. They are notions of Bundle, interruptible sales and excess 
energy. 

[396] In his testimony, Mr. Dubé stipulates that at the time, notions of power and energy were 
considered in a Bundle or in a package.220 

[397] Moreover, following is how he describes interruptible sales in the 1960s: 

[Translation] “A. Power, energy, yes, it is always grouped together. Yes, there 
were interruptible sales in the 60s. 

Q. Well, that interests me. So, can you explain to the Court what interruptible 
sales existed in 60s? 

                                                
217 Exhibit P-250/11 and 13. 
218 Exhibit D-141, p. 3 to 4. 
219 Stenographic notes of Claude Dubé, October 29, 2015, p. 296, lines 7 to 10. 
220 This English term “Bundle” was used by Mr. Dubé on October 29th, pages 298 and 299. According to Le Robert et 
Collins Dictionary, the term “Bundle” is translated by “package, bunch, wad, …”  
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A. It is quantities of power and energy that were offered at a discount mostly to 
large-scale industries, provided it was possible to interrupt them on prior notice. 

Q. And, I am going to go even further and suggest to you that, in addition to 
large-scale industries, Hydro-Québec had made such arrangements with its 
neighbour, Hydro-Ontario. Do you recall that? 

A. Yes. For two reasons. The first, is that, to have a permit from the National 
Energy Board, you had to always demonstrate that the energy exported 
exceeded Canadian needs. In addition to that, when we sold excess energy, we 
could not know in advance how long these surpluses would last and what events 
could possibly occur. So, on either side, under these contractual agreements, we 
agreed that they were interruptible sales, but in consideration of a prior notice. 
So, it could be several years, several months, several days.” 221 

[398] As for excess energy, following is how Mr. Dubé describes it: 

[Translation] “Q. Could you explain to the Court what is meant by excess 
energy? 

A. It is energy that exceeds Hydro-Québec’s needs and is impossible to store. 
Normally, there are always extreme variations in hydro-electric supplies, 
hydraulic rather. And when there are temporary excesses, we try as much as 
possible to store them, which is not possible if the reservoirs are at full capacity, 
it would be spilled. So, instead of spilling, if we can find a customer to take them, 
we are going to do it.” 222 

[399] Under the section of expert valuations, we will see that CF(L)Co has a whole other 
interpretation of what constitutes excess energy. 

[400] Enough said on this historical point and let’s return to the negotiations. 

[401] Despite the negotiators’ efforts, the parties did not reach any agreement further to this 
round of negotiations, the whole coming to an abrupt end in 1992 according to Mr. Dubé. He 
blames the Government of Newfoundland for this failure 223. 

2) 1995 to 1996 

 
[402] Now for the second round of negotiations held in 19951996. 

[403] These are restarted at the urging of Mr. Claude Dubé and Mr. Dave Mercer, president 
and chief executive officer of CF(L)Co while both are members of CF(L)Co’s board of directors. 

[404] Once again they are both concerned about the financial stability of CF(L)Co since the 
operating agreement, source of significant revenue for CF(L)Co, expires on December 31, 1996 

                                                
221 Stenographic notes of Claude Dubé, October 30, 2015, p. 91, lines 4 to 25, p. 92, lines 1 to 13. 
222 Stenographic notes of Claude Dubé, October 30, 2015, p. 93, lines 9 to 24. 
223 Stenographic notes of Claude Dubé, October 29, 2015, p. 303. 
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224. 

[405] On July 7, 1995, Mr. Andrew Grant, who Mr. Dubé describes in his testimony as being 
CF(L)Co’s Chief Financial Officer, signs a memo addressed to Messrs. Mercer and Dubé225. 
This memo informs us that the agreement between CF(L)Co and Twinco would end on 
December 31, 2014 and that, after this date, the energy made available would be sold to third 
persons at the same price as the one billed to H.Q. 

[406] On September 5, 1995, Mr. Mercer, under two (2) separate covers, sends Mr. Claude 
Dubé, five (5) financial forecasts which, according to him, would ensure the financial viability of 
CF(L)Co. The first dispatch considers a financial time horizon extending to 2016226  while  the 
second contemplated a time horizon until 2041227.  
 
[407] On page two (2), the cover letter refers to what Mr. Mercer qualifies as “very thick 
computer outputs” which form an integral part of the submitted forecasts228. 

[408] From this document, it emerges that the only sales to third persons that could occur, 
would happen upon expiry of the contract binding CF(L)Co to Twinco, the term of which expires 
in 2014. Thus, effective 2015, a new heading appeared entitled “Other Customers” showing 
potential revenue in the area of $4,676,000.00229. 

[409] That being said, the teams of negotiators considered other avenues to increase 
CF(L)Co’s revenue. They went from enhancing the equipment to increase productivity to a 
modified payment method by H.Q. known by the term Front Loading. 

[410] Mt. Dubé relates, moreover, that there was never any discussion, during this negotiating 
round, on the notion or definition of “Continuous Energy” as far as the renewed contract is 
concerned230. 

[411] Finally, H.Q. considering that the negotiations had come to an end, tables an offer to 
CF(L)Co on October 8, 1996231. 

[412] This document covers the following five (5) points: 
 

1) Shareholder’s agreement 

2) Operating agreement 

3) Requests for maintenance 

4) Open Access 

5) Guaranteed Winter Availability Contract 
                                                
224 Exhibit P-253/1, point 2 and Stenographic notes of Claude Dubé, October 30, 2015, p. 7, lines 16 to 23. 
225 Exhibit P-253. 
226 Exhibit P-254. 
227 Exhibit P-255. 
228 Exhibit P-254/4. 
229 Exhibit P-256/11. 
230 Stenographic notes of Claude Dubé, October 30, 2015, p. 38. 
231 Exhibit P-259. 
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[413] In light of these sections, we can pinpoint the following three (3) major topics: 

- Shareholders’ Agreement. 

- Operating Agreement converted to a GWAC. 

- Open Access. 

  
[414] Even though there is no immediate follow-up to this proposal, it constitutes 
nonetheless the basis of the various agreements that will be reached in 1998. 

[415] It is worthwhile to fully reproduce the section dealing with Open Access and to focus 
thereon. 

“4. Open access: 

To allow CF(L)Co: 

• to recall the remaining approx. 130MW starting in November 1997 
instead of the 3 year delay. 

• to wheel the related capacity and energy through Hydro-Québec's 
system 

• at the open access tariff that shall be effective from time to time 
according to FERC rules232 

• to market the recall outside of Québec (subject to FERC approval 
of Hydro-Québec's filing for open access) in the market(s) of its 
choice. 

• the transmission losses over the Hydro-Québec system are at the 
seller's expense (i.e. CF(L)Co) 

• HQ offers to market that power for CF(L)Co, at a fee to be 
negotiated. 

• Preferred dividends and royalties payable to Newfoundland are 
calculated on the additional revenues in accordance with the 
current practices. 

• HQ requests non-discriminatory access to Labrador & 
Newfoundland (reciprocity).233 

(Emphasis added) 

[416] A brief remark is called for at this time. 

[417] By way of introduction, we saw that Open Access is the result of a fundamental 
structural modification, among our neighbours to the south, intended to open up all electricity 

                                                
232 FERC refers to an American body, the Federal Energy Regulatory Commission. 
233 Exhibit P-259. 
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transmission systems to the market. 

[418] Messrs. Sylvain Clermont, chef commercialisation des services de transport, and Pierre 
Paquet, directeur contrôle des mouvements d'énergie, both at H.Q.T.234 testified to explain the 
regulatory structure surrounding Open Access as well as its enforcement in the field by H.Q. 

[419] Let’s now take a look at the framework of this regulatory structure. The American body at 
the origin of this change and that oversees it is the Federal Energy Regulatory Commission 
(FERC). 

[420] In its introduction, the Final Rule dated February 16, 2007235 explains, in concise terms, 
this  drastic change introduced in the mid 1990s, following is an excerpt: 

“I. Introduction 

1. This Final Rule addresses and remedies opportunities for undue 
discrimination under the pro forma Open Access Transmission Tariff (OATT) 
adopted in 1996 by Order No. 888. This landmark rulemaking fostered greater 
competition in wholesale power markets by reducing barriers to entry in the 
provision of transmission service. In the ten years since Order No. 888, (...)” 

Footnotes omitted 

[421] The Final Order refers to public utility service operators forming part of the North 
American Electric Reliability Corporation (NERC) as well as the pro forma Open Access 
Transmission Tariff (OATT). 

[422] Mr. Clermont specifies that HQT forms part of one of the eight (8) regional councils of the 
NERC, that is, the North East Power Coordinating Council (NPCC). 

[423] He also specifies that Hydro-Québec’s Transmission Services Rates and Conditions236 
are based on the pro forma OATT adopted by the FERC. That being said, the rate must be 
approved by the Régie de l'Énergie. 

[424] In a subsequent section, we will see in further detail the impact of this regulation on point 
2 of H.Q,’s proposal of October 8, 1996 “to wheel the related capacity and energy through 
Hydro-Québec's system”. 237 

(Emphasis added) 

[425] Let’s end this brief remark for the time being. 

3) 1998 

[426] 1998 will mark a pivotal year in the relations between H.Q. and CF(L)Co.  
 
[427] Mr. Thierry Vandal attributes these negotiations and agreements to discussions that took 

                                                
234 Exhibit P-367. 
235 Exhibit D-192, Order No. 890. 
236 Exhibit P-345. 
237 Exhibit P-259. 
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place during a tour of Asia by political and business representatives from Québec and Canada 
such as the Honourable Jean Chrétien, Prime Minister of Canada, the Honourable Lucien 
Bouchard, Premier of Québec, the Honourable Brian Tobin, Premier of Newfoundland, Mr. 
André Caillé, President of H.Q. as well as representatives from NLH. 

[428] According to Mr. Vandal, the central point of the discussion between CF(L)Co and H.Q., 
brought about by political bodies, revolved around the development of Lower Churchill 238. 

[429] The negotiators for H.Q. will be Thierry Vandal and Marie-Josée Nadeau while CF(L)Co 
will be represented by its president and chief executive officer, Mr. Bill Wells239, who will be 
assisted by Mr. Fred Way, a senior civil servant from Newfoundland. 

[430] Some ancillary agreements to the development of Lower Churchill will be quickly 
reached no doubt because of a real political will. These agreements will cover the following 
points: 
 
1) Twinco Block 
2) 300MW Recall 
3) GWAC 
4) Shareholders’ Agreement 
 
[431] Let’s take a look at each of these agreements. 

i) TWINCO BLOCK 

[432] As we previously saw, the Twinco Block of 225 MW had been segregated from the 
outset of the negotiations in order to guarantee the energy needs of the customers of the Twin 
Falls Power Plant240. 

[433] That being said, this obligation was ending on December 31, 2014 and, from then on, 
according to Mr. Vandal, by the switching effect, this block of 225 MW became available for 
H.Q. as of January 1, 2015. 

[434] In connection with the four (4) agreements reached in 1998, H.Q. agreed that the Block 
of 225 MW previously reserved for the needs of Twin Falls’ customers not form part of the 
power and energy that could be made available to H.Q. at the price agreed to in the principal 
contract but could instead be resold to third persons, the whole at a commercially acceptable 
price. 

[435] This agreement on the Twinco Block was crystallized in the Shareholders’ Agreement 
and, more specifically, in articles 3.6.1 and 3.6.2 therein which the Court reproduces: 

“3.6.2 HQ waives any right HQ may have under the Power Contract or otherwise 
to claim the Twinco Power upon termination of the Twinco Sublease. 

3.6.2 Upon the termination of the Twinco Sublease, CF(L)Co will make available 
at the delivery point at which the Twinco Power Is being delivered at the date of 

                                                
238 Stenographic notes of Thierry Vandal, October 20, 2015, p. 45, lines 5 to 25 and p. 46, lines 1 to 15. 
239 Also president and chief executive officer of NLH. 
240 Exhibit P-1/13, art. 4.2.2, principal contract. 
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this Agreement, the Twinco Power for distribution and consumption in Labrador 
West to N&LH or any other company which replaces N&LH as the distributor of 
hydro-electric energy In Labrador West (either being the ‘Distributor’) for a price 
expressed In cash. Inclusive of all transmission charges and on terms and 
conditions which are in each case commercially reasonable based on the fact 
that the Twinco Power Is to be distributed and consumed In Labrador West, as 
decided by a majority of directors of CF(L)Co entitled to vote thereon under the 
provisions of the Act and providing for the conditions specified in section 3.6.3 
(the ‘Twinco Power Agreement’)241 

ii) 300 MW RECALL 

[436] Article 6.6 of the principal contract provides that CF(L)Co may recall up to 300 MW for 
resale outside the Province of Québec by giving a prior written notice of three (3) years to this 
effect. 

[437] In 1998, CF(L) Co had already recalled some 170 MW. 

[438] As proof, on September 1, 1976, CF(L)Co and NLH entered into a contract which, 
though it deals primarily with the sale of the Twinco Block, contains some provisions on the sale 
by CF(L)Co to NLH of any portion of the Block of 300 MW having formed the subject matter of 
the Recall 242. 

[439] On March 9, 1998, a contract entitled Notice of Recapture and Waiver is entered into.243 

[440] This very simple contract notes that CF(L)Co gives the prior notice provided under 
article 6.6 of the principal contract with regard to what had not yet been recalled, that is, 
exactly 130.7 MW and, second, H.Q. waives the written prior notice of three (3) years 
conceding, from then on, CF(L)Co’s right in the 130.7 MW not having yet been the 
subject of the Recall. 

[441] In fact, effective this date, the 300 MW, subject of the Recall, was sold by CF(L)Co 
at the price stipulated in the principal contract to NLH which, in turn, resold a portion 
thereof to H.Q. at the market price, which, according to Mr. Vandal, was at a price ten 
(10) times higher than the one provided in the principal contract 244. 

[442] In fact, a contract was entered into on the same date, i.e., March 9, 1998, between 
CF(L)Co and NLH pursuant to which CF(L)Co sold 300 MW to NLH. This contract, valid until 
August 31, 2041, set the KWH price according to the principal contract between H.Q. and 
CF(L)Co245. 

[443] Also, on the same date, NLH and H.Q. entered into a contract pursuant to which 
NLH undertook to sell and H.Q. undertook to purchase a portion of the 300 MW having 
been the subject of the Recall, the whole at the price of 2.39 cents per KWH. Some of the 

                                                
241 Exhibit P-3C/16, articles 3.6.1 and 3.6.2. 
242 Exhibit P-29. 
243 Exhibit D-1: On the exhibit as such D-54 appears as being the number given to this document in another file 
involving the same parties. This was as it appears on the list of the defendant’s exhibits. This contract is clearly 
Exhibit D-1.  
244 Stenographic notes of Thierry Vandal, October 19, 2015, p. 204, lines 1 to 21 and P-292C. 
245 Exhibit P-30, art. 2 – Term, art. 3 – Quantity, art 4 - Price 
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Whereas clauses are important. They read as follows: 

“WHEREAS, pursuant to an agreement dated March 9, 1998 between the 
Intervenant and N&LH (the "N&LH PPA"), the Intervenant has agreed to 
sell to N&LH, and N&LH has agreed to purchase, all of such recaptured 
quantity of power and energy: 

WHEREAS N&LH utilizes a portion of the total recaptured quantity for 
sales in Labrador (the "Labrador Load"), the amount of which may vary 
from time to time; 

WHEREAS, while this Contract is in effect. N&LH agrees  not  to  use  
any portion of the said recaptured quantity for sales outside Labrador 
except quantities sold to HQ: and”246 

(Emphasis added) 

[444] The initial contract in effect as of March 9, 1998 but signed on September 14 and 
25, 1998 was for a term of three (3) years, that is, until March 8, 2001. 

[445] This contract was renewed a first time on February 19, 2001 until March 31,   
2004247 and a second time on March 31, 2004 to extend to April 1, 2009248.  
 
[446] The contract between NLH and H.Q. will not be renewed after April 1, 2009 and the next 
stages regarding the Recall of the 300 MW will be addressed in the next section249. 

ili) GWAC 

[447] As we saw earlier on, in 1990, the parties had implemented an operating agreement 
intended to guarantee H.Q., in consideration of compensation, additional power during peak 
periods, in particular, in winter. 

[448] Remember that Firm Capacity had been established at two (2) levels in the principal 
contract, namely: 
 

From October to May  = 4,382 MW 
For June to September  = 4,163 MW250 
 

[449] According to Mr. Vandal, the fact that H.Q. agreed to pay for additional power beyond the 
Firm Capacity originates in the wording of article 6.4 of the principal contract. The Court 
reproduces the first paragraph of this article: 
 

“Firm Capacity 
The Firm Capacity shall be available at all times when Hydro-Quebec has 
requested it. In addition whenever additional capacity can, in the opinion of 

                                                
246 Exhibit P-31C/1: note that the intervenant to the contract is CF(L)Co. 
247 Exhibit P-32C/3, art. 5.3. 
248 Exhibit P-33C/2, art. 3. 
249 Exhibit HQ-DEM-5, summary table of the various agreements regarding the 300MW Block from 1976 to 2015. 
250 Exhibit P-1/8, definition of Firm Capacity. 
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CFLCo. be made available, such capacity shall also be available to Hydro- 
Quebec on request.” 

(Emphasis added) 
 

[450] Following are Mr. Vandal’s comments in this respect in the course of his testimony: 
[Translation] “A. Because as the contractual provision indicates, making this 
additional power beyond firm capacity available to Hydro-Québec, it is subject to 
CF(L)Co’s opinion on its availability. So then, what we wanted to do with the 
GWAC, is basically to lift that constraint or that qualifier by removing the 
provision whereby the additional power, that additional power, was subject to 
CF(L)Co’s opinion on its availability. What the GWAC does, is that it gives us a 
guarantee that is not subject to  CF(L)Co’s opinion on its availability for firm 
capacity, for a quantity of power of 682 megawatts which allows us, at that time, 
to schedule that power and, by scheduling the power, to produce energy in the 
winter, from November to March, energy that we would have otherwise received 
in the summer, because in the summer, there would have been available 
capacity.”251 

(Emphasis added) 
 

[451] Daniel Garant, member of H.Q.’s negotiating team in 1998, reveals in his testimony an 
important part of both H.Q.’s and CF(L)Co’s motivation surrounding the conclusion of the 
GWAC. The Court reproduces the relevant portion of his testimony: 

[Translation] “A. O.K. Pursuant to the Power Contract, Hydro-Québec had the 
right to all the generating station’s quantity of power and energy, minus the 
TwinCo, block, minus the recapture we just talked about. In the Power 
Contract, there was, there still is, a term referred to as Firm Capacity that 
described the capacity that was guaranteed to Hydro-Québec in megawatts. 

At certain given times, the generating station could produce more than this 
Firm Capacity. Historically, it was always made available to Hydro-Québec 
pursuant to the Power Contract. 

People from Newfoundland told us that, as time passed, they gave us this 
available capacity without compensation, because there was no additional 
revenue in doing this, and that, in the end, we could expect that we would no 
longer have this additional available capacity that would be supplied to us 
because it was not Firm Capacity. 

The context of the GWAC was to reinforce, it was to create a guarantee for 
that capacity by paying to ensure that the Churchill Falls Generating Station 
supplied us with the power capacity that was available and that was 
guaranteed to us. We wanted the guarantee." 

THE COURT: 

[Translation] Q. If I understand correctly, it was over and above the Firm Capacity? 

A. Yes, in fact, when you build a hydro-electric plant, you have a capacity from 

                                                
251 Stenographic notes of Thierry Vandal, October 20, 2015, p. 14, lines 18 to 25 and p. 15, lines 1 to 19. 
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the turbine-generator unit, but you cannot guarantee that everything is 
available at the same time. So, in the contract, you put a lower percentage, but 
that additional capacity exists at certain given times depending on 
maintenance schedules and other things. 

Therefore, we, what we wanted, for the winter period, is to obtain that 
additional capacity, to guarantee it. We already had it pursuant to the contract, 
but it was not guaranteed.” 252 

(Emphasis added)  

[452] Although it was signed in June 1999, the GWAC253 was retroactive since the respective 
obligations of each of the parties were met effective November 1998.254 

[453] CF(L)Co’s resolution dated May 18,1999, authorizing the signature of the GWAC as well 
as the shareholders’ agreement notes, moreover, that this contract will ensure CF(L)Co’s 
financial viability until 2041255. 

[454] Some of the conditions of this contract should be specified. 

[455] The guarantee of power, made available to H.Q., is 682 MW in addition to the firm 
capacity provided in the principal contract for the winter period, that is, 4,382 MW for a total of 
5,064 MW256 

[456] The availability period of this 682 MW capacity (“the Availability Period”) is the winter 
period, that is, from November 1st to March 31st 257. 

[457] The term of the contract runs from November 1, 1998 until 2041258. 

[458] Mr. Vandal is categorical on the fact that when the GWAC was negotiated, there was 
never any question of splitting its term, that is, for a period before September 1, 2016, and a 
second period starting on such date for the next 25 years with some ceiling as a backdrop 
effective 2016259. 

[459] Article 4 of the contract provides that H.Q. must notify CF(L)Co of its needs in terms of 
capacity at least seven (7) days in advance, such needs being accompanied by an estimate of 
its needs for the three (3) weeks following this first period of seven (7) days. Moreover, sub-
section 4.2.3 allows H.Q. to modify its requests during each hour, the whole according to the 
following conditions: 

“4.2.3 In addition, HQ may modify its capacity requirements during each hour of the 
Availability Period. In such event, CF(L)Co shall use commercially reasonable efforts 
to meet these new capacity requirements and, if CF(L)Co can do so, such modified 

                                                
252 Stenographic notes of Daniel Garant, October 28, 2015, p. 216, lines 10 to 25, p. 217, lines 1 to 25 and p. 218, 
lines 1 to 11. 
253 Exhibit P-2C. 
254 Stenographic notes of Thierry Vandal, October 20, 2015, p. 16, lines 21 to 25 and p. 17, lines 1 to 10. 
255 Exhibit P-36/60 
256 Exhibit P-2C/1, last “Whereas clause”. 
257 Exhibit P-2C/2, sub-sec. 1.2.2 
258 Exhibit P-2C, art. 17. 
259 Stenographic notes of Thierry Vandal, October 20, 2015, pp. 25 and 26.  
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request shall be considered as revising such seven day schedule to the extent set 
forth in the modified request.260  
 

[460] Further on we will see that this scheduling is almost consistent with the interconnection 
guide261' adopted by the parties in accordance with the Principal Contract, except for the fact 
that last-minute changes under the GWAC do not have to be justified by a serious reason or an 
emergency. 

[461] As for the compensation to be paid by H.Q., it appears in Schedule B to the contract.  
Therein we note that the starting price per KW was $5.00 in 1998-1999 which was increased by 
$5.00 annually to reach $50.00 in 2007-2008, subsequently, the parties applied a constant 
annual indexation of 1.0% until the end of the term in 2041262. 

[462] According to Mr. Vandal, the aggregate consideration paid since 1998 and to be paid 
until 2041 to CF(L)Co under the GWAC totals almost 1 billion, 500 million dollars263. 

[463] As for the price H.Q. agrees to pay for the GWAC, an excerpt from Mr. Vandal’s 
testimony is one again relevant: 

[Translation] “Q. Would the interpretation of the Renewed Contract that is 
proposed by CF(L)Co in this case, with these monthly energy limits, have an 
impact on the benefits that Hydro-Québec derives from the GWAC? 

A. Yes, absolutely, there would be a major impact. As I mentioned, such an 
interpretation distorts the GWAC, as we established it, as we agreed to it. And 
the impact would be to limit Hydro-Québec’s capacity to schedule these 682 
megawatts by paying for the megawatts made available to produce energy. If the 
energy itself is limited, we would find ourselves having to pay for available 
megawatts, without being able to gain any advantage. In other words, they would 
say to us: “The engine is there, the engines are there, they are available, you 
pay, but moreover, you have reached the limit of the water you are able to pass 
through the engine.” So then, that would seriously distort the functioning of the 
GWAC. 

Q. If we take into account the monthly energy limit that CF(L)Co would want to 
see apply as of the 2016-2017 season, would there be an impact on the number 
of hours per month during which Hydro-Québec could derive benefit from the 
GWAC ? And, where applicable, how can that be established? 

A. According ... we looked at some scenarios. According to a simulation of such 
functioning, which is that of the Newfoundland party, raised by the Newfoundland 
party, over one reference year like 2013, therefore the recent 2013 year, there 
would be between 25 and 35% of the hours during which we would no longer 
have the capacity to use the GWAC because we would have reached the limit of 
energy that would have been capped according to the interpretation of this 
Newfoundland party.”264 
 

                                                
260 Exhibit P-2C/5. 
261 Exhibit P-17. 
262 Stenographic notes of Thierry Vandal, October 20, 2015, p. 25, lines 12 to 19. 
263 Id., p. 52, lines 19 to 25 and p. 53, lines 1 to 4. 
264 Id., p. 27, lines 16 to 25, p.28, lines 1 to 25, p. 29, lines 1 to 11.  
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(Emphasis added) 

[464] Mr. Vandal’s position on the 1998 GWAC is shared by Mr. Dubé, while commenting on 
the 1996 proposal for this same GWAC concept: 

[Translation] “rephrase the question for Mr. Dubé. 

Q. What is the impact of a change on Hydro-Québec’s scheduling rights in connection 
with the GWAC that was the subject matter of discussions in 96? 

A. Well, I would question the relevance of the GWAC and, if it had not been 
clarified, I, for one, would have withdrawn the proposal regarding the GWAC. 

Q. And why? 

 A. Because it lost its significance and the commercial value of the     GWAC was 
far from being the same.” 265 

[465] The GWAC has been in effect since November 1998. H.Q.’s use of this capacity is 
especially well demonstrated using certain graphs266. 

[466] These graphs clearly show an increased use of power during the winter months, power 
that decreases during the summer months. 

[467] The evidence showed, that for obvious reasons, the units or, there again, the 
transmission lines are maintained during the summer. Once again, we will come back to this 
point further on in a next section. 

iv) SHAREHOLDERS’ AGREEMENT 

[468] As we saw earlier, the Shareholders’ Agreement 267 was approved by the board of 
directors of CF(L)Co on May 18, 1999 and is dated June 18, 1999 and terminates on August 
31, 2041268. 

[469] Besides the issue of the Twinco Block that was already dealt with, the main achievement 
of this agreement revolves around the creation of a reserve fund intended to ensure the 
financing of fixed assets.  
  
[470] The lack of this fund was, until then, a major concern for H.Q. 

[471] It is advisable to recall that at the time of the operating agreement of November 11, 1990 
(forerunner of the GWAC) CF(L)Co undertook “to supply and maintain a sufficient reserve of 
spare parts and equipment”. 269 

[472] However, it should be noted in this agreement that any capital expenditure of over five 
(5) million entailing a change in the budget in the area of ten (10) million requires a majority of 

                                                
265 Stenographic notes of Claude Dubé, October 30, 2015, p. 81, lines 8 to 21. 
266 Exhibits HQ-DEM-16/1 and 2, HQ-DEM-15/4. 
267 Exhibit P-3C. 
268 Exhibit P-3C/30, art. 12. 
269 Exhibit P-248C/8, sub-sec. 2.2.2. 
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the board of directors but with the distinctive feature that it must be approved by at least one of 
the representatives designated by NLH and H.Q.270 

[473] This agreement will resolve other matters of concern, such as dividends, governance, 
etc. As these matters have little or no impact on this decision, except perhaps and very 
generally the dividends, the Court does not intend to dwell thereon. 

VIII. OPERATIONS OF THE POWER PLANT AND TRANSMISSION OF 
ENERGY 

[474] This section is essential for a sound understanding of the next one which will be devoted 
to expert valuations, therefore, to the more technical aspect of the evidence. 

[475] The Court will address it using the following three sections: 

A) Interaction between H.Q. and CF(L)Co regarding the operations of the Power 
Plant whether in terms of production, maintenance and communications in 
general. 

B) New reality in the transmission of the energy coming from the Power Plant 
whether in terms of Open Access or the contractual amendments made by the 
parties. 

C) Events surrounding H.Q.’s awareness of the existence of the so-called 
interruptible sales as well as CF(L)Co’s position on the interpretation of the 
renewed contract. 

A) INTERACTION BETWEEN H.Q. AND CF(L)CO 

[476] The first deliveries of electricity started as of May 1, 1972271. 
 
[477] The Power Plant was fully operational, that is to say, the 11th unit installed and functional 
as of September l, 1976272. 

[478] For this section, it is advisable to reproduce Schedule II of the Principal Contract. 

                                                
270 Exhibit P-3C/15, sub-secs. 3.4 and 3.4.2. 
271 Exhibit P-35.04 (1972)/5 and 15. 
272 Exhibit P-35.08 (1976)/9. 
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[479] Under Column 7 of this schedule, we see that as of April 1976 with (10) units installed, 
the total KWH is 2,625 million. This figure remains the same with 11 units. The 11th unit 
intended to ensure continuity during maintenance. Transposed annually, this monthly quantity 
represents 31.5 terrawatthours or 31.5 million KWH, that is, the initial AEB. 

[480] Remember that the eleventh unit could be used as a spinning reserve, therefore, able to 
reach full speed in very little time. Also, remember that the water used for the spinning reserve 
was accounted for, thus becoming a component of the AEB. 

[481] The Power Plant’s load factor is 82% compared to an average of 67% for the entire 
network of H.Q. power plants. 

 P-1 /48    

 

SCHEDULE II 
   

 

INTENDED AVAILABILITY OF CAPACITY AND ENERGY 
 

Column  1 Column 2  Column 3 Column 4 Column 5 Column  6 Column  7 

Date 

Cumub- 
tiva , number of Turbine-  Capacity at Generator Generator Unib Teiminais 

Capacity at Delivery Point 

Firm Capacity at Delivery Point (One Unit Deducted) 
Energy at Delivery Point 

Energy at Delivery Point t (One Unit Deducted) 
 Kilowatts Kilowatts Kilowatts Million Kilowatt- hours per month 

Million Kilowatt- hours  per month 

May 1, 1972 .........   .........  2    940,000 910,800 448300 676.05 332.66 
December 1, 1972 .  ........  3 1,410,000 1,373,100 910.800 1,017.13 676.05 
September 1, 1973 .  1,836,100 1.373,10

0 1,358.39 1.017.13 
December 1, 1973 .  .........  5 2,330,000 2,297,300 1,836,10

0 1,599.01 1358J59 
September 1, 1974 .  ......... 6 2,820,000 2,7'57,9C0 2397,500 2,038.57 1,599.01 
December 1, 1974 .  ......... 7 3,290,000 3,223,000 2,737,90

0 
3,381.72 2.036.37 

September 1, 1S7S .  ......... 8 3,780,000 3,462300 3323,000 2.539.36 2,381.72 
 December 1, 1973 .  .......  9 4,230,000 3,923,600 3,462,80

0 2,623.00 2,53938 
April 1, 1978  ........   .......  10 4,700,000 4,382,600 3.923,80

0 2,625:00 2,625.00 
September 1. 1975 .. 11 3,170.000 4,541.500 4362,600 2,625.00 2,625.00 

Notes: , 
     

( 1 ) All amounts referred  to in Columns 4 to  7 inclusive are after the deduction of local loads and of 
transformation and transmission losses. The local load deductions respecting  Twin Falls Power 
Corporation Limited have been calculated at 225,000 kilowatts for capacity and 164.95 million kilowatts  
per month for energy. (2) Columns 6 and 7 are calculated on 

the basis of a month of  730 hours.   

(3) All references to the Delivery Point assume the same to he as referred to in 
the last sentence of Section 7.1. (4) Estimated allowances with eleven units on line of 17,500 kilowatts and 
8,270,000 kilowatthours per month for station service and town-site load, and assumed 
transmission and transformer losses of approximately 1.8% have been deducted from generator output 
in preparing this Schedule. (5) This Schedule is subject to adjustment in the event 

contemplated by Section 8.3. 
  

(6} Hydra-Quebec has the right to elect prior to June 1, 196S to reduce by 
40% its commitment under Sections 2.1 and 8.2 with  respect to Column 6 during  the  
period from May 1, 1972 to September 1, 1972. 
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[482] This 82% constitutes the utilization factor of the 11 units to produce the same energy that 
8 or 9 units spinning at full speed could produce. 

[483] Moreover, one other special feature specific to the Churchill Falls Generating Station is 
the fact that although the power indicated in Schedule II of the principal contract 273 was 5,170 
MW for 11 units, the reality is that once installed they would produce actual power of 5,428 
MW274 

[484] It is advisable to specify that on the ground, communications regarding the operations of 
the Power Plant between H.Q. and CF(L)Co are good. 

[485] These communications are governed by an operating manual known as the 
Interconnection Guide275 created pursuant to sub-section 4.2.8 of the principal contract. 

[486] The preamble of the Guide stipulates that: 

[Translation] “The provisions of the CF(L)Co/HYDRO-QUÉBEC 
INTERCONNECTION GUIDE - SECTION A, the purpose of which is defined in 
paragraph 1 entitled INTRODUCTION, are subject to the terms of the contract 
entered into on May 12, 1969 between  the Commission hydro-électrique de 
Québec and Churchill Falls (Labrador) Corporation Limited, which take 
precedence over them. These provisions may, under the same reserve, be 
amended by decision of the CF(L)Co/HYDRO-QUÉBEC Operating Committee.” 

[487] The Guide provides, among other things, for the formation of an operating committee 
comprised of four delegates, that is, two (2) for H.Q. and two (2) for CF(L)Co. 
  
[488] Following is a summary of the Operating Committee’s chief concerns as set out in the 
Guide. 

- Interconnection of the parties’ electrical systems 

- Equipment maintenance and modifications 

- Load forecasts and management of hydraulic reservoirs 

 
- Any other consideration related to power and energy exchanges covered by the 

contract 

[489] This Guide is comprehensive and, among other things, mirrors the principal contract but, 
this time, in its technical aspect. 

[490] Thus, liability for spills, spinning reserve, reservoir management, etc., are addressed. 

[491] More specifically, the Guide deals with the issue of planning. The Court deems it 
advisable to fully reproduce article 6.2 of the Guide setting out the basic principles: 

                                                
273 Exhibit P-1/48. 
274 Stenographic notes of Hugo Sansoucy, October 21, 2015, p. 112, lines 21 to 25. 
275 Exhibit P-17. 
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[Translation] “6.2 Basic principle 

While complying with the provisions and limits set out in the contract, it is 
beneficial for both parties to optimize the use of their respective water resources 
with a view to maintaining the most balanced situation possible between Hydro-
Québec’s reservoirs and CF(L)Co’s reservoirs. In order to ensure this balance 
within each period considered, Hydro-Québec has recourse to computer models 
to optimize the hydro-electric production of both parties taking into account 
CF(L)Co’s commitments to Twinco and the deliveries of energy for recall to 
Newfoundland and Labrador Hydro. 

Consequently, CF(L)Co’s optimal production is taken into consideration in 
scheduling its deliveries to Hydro-Québec.” 

[492] Four (4) planning time horizons exist and they are designated as follows in the Guide. 

- Annual planning (article 6.3) 

- Weekly scheduling (article 6.4) 

- Daily scheduling (article 6.5) 

- Hourly scheduling (article 6.6)  

 
[493] H.Q. submits the annual planning four (4) times per calendar year for the next twelve 
(12) months, divided on a weekly basis. This plan takes into account the status of the reservoirs 
as well as the maintenance schedules contemplated on the parties’ two (2) systems. 

[494] The weekly scheduling establishes an hourly schedule of H.Q.’s power needs for the 
following week and is sent to CF(L)Co not later than 4:00 p.m. on the Wednesday of the 
preceding week. Each transmission of this schedule is accompanied by H.Q.’s estimates of its 
needs for the following three (3) weeks. At 3:00 p.m. on the Thursday, CF(L)Co must notify 
H.Q. if the requested schedule can be applied. Moreover, each party may make a change to 
the scheduling but must promptly notify the other party thereof. 

[495] The daily scheduling sent each day before 2:00 p.m. by H.Q. is either a confirmation or a 
revision of the weekly scheduling. That being said, if there is a revision, H.Q. confirms that it will 
do everything in its power to notify CF(L)Co at least 72 hours ahead of time, owing to 
hydrological delays between the Lobstick regulator and the Power Plant. Furthermore, during 
the hour following the dispatch of the daily scheduling, H.Q. and CF(L)Co agree on the hourly 
scheduling for the next day and the following days. 

[496] The hourly scheduling takes place in real time between Hydro-Québec’s System Control 
Centre (S.C.C.) dispatcher and CF(L)Co’s operator  who are used to complying with the daily 
scheduling. However, [translation] “the hourly scheduling set by the daily schedule is only 
modified owing to serious reasons or an emergency situation”.276  

[497] Mr. Hugo Sansoucy, chef stratégie et caractérisation at H.Q., is also one of the two 

                                                
276 Exhibit P-17/32, sub-sec. 6.6 
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delegates on the Operating Committee as regards the Churchill Falls Generating Station. He 
testified, among other things, on the operations of the Generating Station in conjunction with 
the H.Q. network. 

[498] He outlines the constraints to which H.Q. is subject in preparing its scheduling as 
follows: 

- Variability of water supplies 

- Particular head and flow rate and yield at Churchill Falls 

- Maintenance - production and transmission 

 
[499] Water constitutes a power plant’s raw material. Now then, it can vary from one year to 
the next depending on precipitation, whether rain or snow. Thus, using a table277, he shows that 
while the first years (1976-1984) were rich in supplies, the following period (1985-1996) was 
negative. According to Mr. Sansoucy, the wealth or paucity of these supplies influences H.Q. 
scheduling. 

[500] A brief aside is necessary to address the issue of Spills in the principal contract, which 
are assumed by H.Q. since it exercises control of the reservoirs. 

[501] The evidence regarding spills shows that the most significant ones occurred at the very 
outset of the operations of the Power Plant when the reservoirs were full 278 coupled with heavy 
supplies of water (precipitation) during the period between 1976 and 1981279. 

[502] Further to the spill in the summer of 1981, only three (3) other spills occurred, i.e., in 
1992, 1997 and, lastly, in 2005. According to the evidence, these spills were caused by the 
temporary loss of transmission capacity caused by equipment breakdown with the result that 
production at the Power Plant had to be cut280. 

[503] If the water wasted further to a spill is accounted for, the water used, as the case may 
be, for the spinning reserve, is also used as though it were a spill then being integrated into the 
AEB.281 

[504] Moreover, Mr. Sanscoucy informs us that, in fact, H.Q., according to its internal 
documentation, would never have requested or obtained any spinning reserve since 1976.282 

[505] One other element considered by H.Q. is the fact that owing to the constancy of the head 
and flow rate of the Churchill Falls Generating Station, it offers a greater yield in the winter 
compared to the other power plants of the H.Q. network. 

[506] The last constraint is the maintenance of the power plant’s equipment or transmission 
                                                
277 H.Q. - DEM-11, compiled based on P-362. 
278 The witness explains that subsequently the reservoirs were no longer ever full.  
279 Exhibit P-355. 
280 1992 spill: P-252, 1997 spill: P-267, 2005 spill: P-283. 
281 Stenographic notes of Hugo Sansoucy, October 21, 2015, p. 153, lines 2 to 25, p. 154, lines 1 to 22. 
282 Stenographic notes of Hugo Sansoucy, October 21, 2015, p. 157, lines 13 to 23. 
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lines which takes place specifically in the summertime. 

[507] The period during which maintenance is carried out is confirmed by Mr. Chad Wiseman, 
production manager at the Churchill Falls Generating Station. 

[508] He stipulates that each of the 11 units (turbine/alternator) must be taken off production 
every year for maintenance. Thus, in 2015, two units were taken off in April and May, three 
units in June, three units for a week in July and two units for three weeks in July. Moreover, the 
situation was relatively similar in 2014 in terms of units taken off for maintenance.283 

[509] According to H.Q., the summer maintenance of the units, notably because of their 
number, much like the transmission lines, affects CF(L)Co’s capacity to supply it with what it 
qualifies as  Continuous Energy during the summer period. 

[510] In short, for years, i.e., until 2009, collaboration on the ground was excellent. That being 
said, before addressing the post-2009 situation, we must now consider the evidence 
surrounding the transmission of energy  

B) NEW REALITY IN THE TRANSMISSION OF ENERGY 

[511] We note from the outset that the relevance of this portion of the evidence falls under the 
issue of interruptible sales. 

[512] In 1972, when the first deliveries of energy started and the Power Plant was in full 
production, the energy transmission situation is relatively simple. 

[513] We saw that it is provided by three (3) 735 KV transmission lines from the Power Plant. 

[514] The Labrador portion of these 735 KV lines belongs to CF(L)Co and, from the border 
with Québec, belongs to H.Q.T. 

[515] Poste Montagnais (the Montagnais Substation) immediately to the south of the Québec 
border ensures the measurement of the quantities of energy coming from the Power Plant on 
each of the three (3) transmission lines. This is the first substation on Québec soil, however, it 
does not represent the delivery point defined in the principal contract284 which is a geographic 
point. 

[516] Until 2009, H.Q. was the only customer of the energy from the Power Plant that was 
carried on the 735 KV transmission lines. Remember, in fact, that besides the purchases 
between H.Q. and CF(L)Co, H.Q. purchased from NLH a portion of the 300 MW recall unused 
in the Province of Newfoundland. In short, everything that passed through the 735 KV lines 
from the Power Plant was intended for H.Q. 

[517] This situation changed in 2009 when the regulatory framework surrounding the Open 
Access concept expanded. A more in-depth look is necessary. 

                                                
283 Stenographic notes of Chad Wiseman, November 24, 2015, p. 18, lines 1 to 16, p. 21, lines 9 to 25, pp. 22, 23, 24 
and 25, p. 26, lines 1 to 9. 
 
284 Exhibit P-332/39. 
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[518] Previously and very briefly, we saw the American context of Open Access285, now, let’s 
look at its impacts on the H.Q. and CF(L)Co situation. 

[519] It should be noted right away that CF(L)Co is not part of the NERC or the NPCC unlike 
H.Q. That being said, NLH is registered with these bodies as a Purchasing-selling entity286. 

[520] In North America, the following four (4) recognized interconnections are subject to 
reliability standards: 

- Texas 

- West  

- East 

- Québec (including Labrador) 

 
[521] Reliability control is ensured by H.Q. pursuant to a decision rendered on August 14, 2007 
by the Régie de l'Énergie287 (Energy Board) (hereinafter referred to as “the Régie”). A 
reproduction of the context of this decision which comprises an excellent summary of the 
situation is necessary: 

“2. CONTEXT OF THE APPLICATION 

[Translation] In its evidence, the Carrier mentions that on August 14, 2003, there 
was a major power blackout in the American Northeast thus highlighting the 
importance of ensuring the reliability of electricity transmission systems. This 
power outage deprived approximately 50 million people of electricity and caused 
substantial economic losses, evaluated at between four and ten billion U.S. 
dollars in the United States and over two billion Can. dollars in Canada. Further 
to this power outage, a Canada – U.S. working group was formed to review the 
functioning of the regime regulating reliability and to reinforce the obligations of 
carriers in North America. The working group then made several 
recommendations, including the implementation of mandatory reliability 
standards for electricity transmission applicable to all of North America. This new 
regime contemplated for Québec, Canada and the United States, characterized 
by its mandatory nature, is expected to replace the old voluntary regime in place, 
that is, the one coordinated by the NERC since 1968 and in which the Carrier 
participated until then. 

In its new energy strategy, the Government of Québec recognizes the 
importance of issues related to the reliability of electricity transmission and 
confirms the government’s intentions with regard to implementing mandatory 
reliability standards for electricity transmission. It is also indicated that the 

                                                
285 Pars. 418 to 425 of this judgment. 
286 Stenographic notes of Sylvain Clermont, October 29, 2015, p. 54, lines 1 to 14. 
287 Exhibit P-303/19. 
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government plans to give the Régie the powers that are necessary to apply 
mandatory standards in Québec. 

On December 13, 2006, the Government of Québec follows up on its energy 
strategy and passes Bill 52 (hereinafter “Act No. 463”) that confers, inter alia, 
new powers on the Régie to oversee the application of the mandatory 
standards of reliability for transmission systems, including the one to 
designate the Québec Reliability Coordinator. 
 
This application therefore constitutes the first phase of the implementation of 
the new mandatory reliability standards in Québec.” 

(Emphasis added) 
(Footnotes omitted) 

[522] The Reliability Coordinator ensures the following various functions: 

 1 )  Balancing Authority or "Responsable de l'équilibrage". 

2) Transmission Operator or "Exploitant de réseau de transport". 

3) Interchange Authority or "Responsable des échanges". 

 
[523] The Court uses the English terms since they are defined in the Glossary of Terms 
used in NERC Reliability Standards288. 

[524] Moreover, H.Q.T. is registered with the NERC as regards these three functions289, the 
whole confirmed by a June 2015 decision in this respect by the Régie290. 

[525] However, on the occasion of this decision, the Régie adopted a French glossary in 
which it defines these functions 291. 

                                                
288 Exhibit P-351. 
289 Exhibit P-365/5. 
290 Exhibit P-366/32/36. 
291 Exhibit P-366/232/249/250. 
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[526] Mr. Pierre Paquet is the individual designated within H.Q.T. to ensure the role of 
reliability coordinator. He testified on these three (3) functions which the Court summarizes as 
follows: 

Balancing Authority: Must ensure having sufficient energy resources to meet needs. 
From time to time, he may give instructions to the SCC to increase the Power Plant’s 
production or cut others292. 

Transmission Operator: Is responsible for all transmission lines, including the three (3) 
735 KV lines, from the Power Plant even if the portion located in Labrador belongs to 

                                                
292 Stenographic notes of Pierre Paquet, November 4, 2015, pp. 73, 74 and 75.  

Term Acronym Definition 
Balancing Authority BA 

The responsible entity that integrates 
resource plans ahead of time, maintains 
load-interchange-generation balance within 
a Balancing Authority Area, and supports 
Interconnection frequency in real time. 

Source: Glossary of Terms used in 
reliability standards  (NERC) 

Transmission Operator TOP 

The entity responsible for the reliability of its 
“local” transmission system, and that 
operates or directs the operations of the 
transmission facilities. 

Source:  Glossary of Terms used in 
reliability standards  (NERC) 

Interchange Authority lA 

The responsible entity that authorizes 
implementation of valid and balanced 
Interchange Schedules between Balancing 
Authority Area, and ensures communication 
of Interchange information for reliability 
assessment purposes. 

Source:  Glossary of Terms used in 
reliability standards  (NERC) 
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CF(L)Co. This responsibility includes powering off one or more lines for maintenance 
purposes.293 

Interchange Authority: Ensure the reliability of the H.Q. system and the neighbouring 
systems with which there will be interchanges or ensure having sufficient resources to 
meet the needs of H.Q. as well as of the operating agreements.294 

[527] It is expedient to specify that the Régie, in a decision dated May 11, 2010, qualified the 
Churchill Falls Generating Station as follows, in relation to the reliability coordinator: 

“248. The fact that HQT controls power flows from the CF Generating Station is 
proven by uncontradicted evidence provided by witness Rioux from HQT, who 
explained the following: 

• The CF Generating Station is considered a designated resource and dealt 
with as such on a daily basis; 

• This generating station forms part of Québec’s control area and is 
considered “on system”; 

• HQT has access to electric power from the CF Generating Station to supply 
its native load at all times, up to the capacity required; 

• In terms of operations, the parties agree that the management, 
programming, safety control and balancing authority are all functions carried 
out by HQT.295 

(Footnotes omitted) 

[528] The Court intentionally used the term “qualified” in the foregoing paragraph since, in a 
decision dated March 29, 2012, the Régie stipulated the following: 

[Translation] “[57] The Régie recalls that the standards it is adopting in 
exercising its jurisdiction cannot have any extra-territorial scope. Their 
application is strictly limited to the facilities located within Québec territory. The 
Régie also recalls that, during the hearing, the Coordinator acknowledged that 
no reliability standard applies to CF(L)Co’s facilities: 

(…) 

The evidence on file also shows that no reliability standard applies to the 
CF(L)Co plant, as is clearly indicated in, for example, Exhibit HQCME-3, 
Document 3.2, i.e. the responses of the reliability coordinator to information 
request no. 3 from Newfoundland and Labrador. 

[58] The Régie points out that the Register, as revised following the 
                                                
293 Id., p. 57. 
294 Id., p. 123, lines 20 to 25 and pp. 124, 125 and 126. 
295 Exhibit P-329/185, para. 248.  
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Decision, lists the elements related to each of the entities subject to the 
standards “in order to adequately circumscribe the applicability of the 
standards in Quebec”. 

[59] However, like NLH, the Régie notes that certain facilities not located in 
Quebec appear on the Register without any indication that they are not subject 
to the reliability standards. 

[60] In addition, for transmission circuits L7051, L7052 and L7052, which 
are located mainly in Labrador, no particular wording specifies that the 
reliability standards apply only to the Quebec portion thereof. 

[61] In this regard the Régie notes that the Coordinator amended the 
Register filed on December 20, 2011 by deleting all references to installations 
of which only a part is located in Quebec, rather than specifying this in 
Schedule B of the Register as was agreed with NLH during their conversation 
on January 19, 2012. The Coordinator justifies this by the fact that these 
particulars concerning portions of facilities located in Quebec are not the 
subject of any order by the Régie in the Decision. 

[62] The Régie considers that these particulars concerning facilities only 
partially located in Quebec is clearly necessary in order to dispel any 
ambiguity that may persist at this stage. Consequently, the Régie requests 
that the Coordinator again include these particulars concerning the 
facilities in question, as they are relevant.  
[63] In addition, the Régie asks the Coordinator to delete from the Register 
all references to facilities not located in Quebec. 296 

(Underlining added)  
(Bold in the original)  

(References omitted) 

[529] In short, the reliability standards apply to the operations of HQ or HQI. And the contract 
between HQ and CF(L)Co forms part of those operations, even though CF(L)Co’s generating 
facilities are not subject to the Régie’s jurisdiction. However, HQ’s contractual exploitation of 
those facilities is subject to the Régie’s jurisdiction. 

 
Exhibit D-219, par. 57 to 63.  

                                                
296 Exhibit D-219, par. 57 to 63 
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[530] The fact that HQT is responsible for re-balancing led it to prepare two documents, 
namely the Guide to Business Practices for Hydro-Québec TransÉnergie Transmission 
Services297 (the “GSTHQ”) and the Hydro-Québec Open Access Transmission Tariff (the “HQ 
Transmission Tariff”) which is largely inspired by the Open Access Transmission Tariff or 
GATT developed by the FERC. It should be specified that the HQ Transmission Tariff was 
required to be and was approved by the Régie, which is not the case with the GSTHQ. 

[531] Let us now return to the duties of Mr. Paquet. 

[532] He explained that as the balancing authority, he must retain a security reserve, i.e. a 
sufficient amount of power to meet unforeseen demands. 

[533] In the following excerpt from the transcript of his testimony, he explains the technicalities 
of this reserve: 

Q. So Mr. Paquet, about this 3,000 MW room for manoeuvre – can you explain to 
us what exactly that is?  
A. First of all, the required reserve for the network is 1.5 times the worst possible 
production contingency. In fact it’s 1.0 times the worst possible contingency plus 
0.5 times the second-worst. A contingency means the most serious type of 
production failure. At Churchill Falls that means a transformer representing two 
units, or 1,000 megawatts. So, 1.0 times that and 0.5 times the second-worse 
contingency, which is also a transformer failure, and you arrive at 1,500 
megawatts. So I always have to have in reserve, in real time, at least 1,500 
megawatts. That’s the minimum for the operational reliability of the network. 298 
... 

Mtre SOPHIE MELCHERS: 

Q. Again, what is the second-worse contingency?  
R. The second-worse contingency is also a transformer at the Churchill Falls 
plant, so half of the second-worse contingency is the same transformer or 
another transformer at the Churchill Falls plant, whence the 1,500 megawatts. 

Q. Following in the same vein as His Lordship was exploring, why don’t you call upon a unit 
at Manic or LG-2 in order to achieve the minimum number of megawatts for the reserve? 
A. Because the power from those units is not as great, or their configuration may mean that 
you would lose one because the units are radial on one transformer, for example. 299 
... 

Mtre SOPHIE MELCHERS: 

I’ll find that for you. 

                                                
297 Exhibit P-338. 
298 Transcript of testimony of Pierre Paquet, 4 November 2015, p. 91, lines 22 to 25 and p. 92 
299 Id., p. 95, lines 10 to 25 and p. 96, lines 1 to 4. 
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Q. Just one clarification: His Lordship said that a unit at Churchill Falls is 1,000 megawatts, 
but you spoke of a transformer.  

A. That’s correct.  

Q. Could you explain the difference? 

A. Yes. The way the plant is configured means that a transformer is connected to two units 
of 500 megawatts each. The loss of the transformer is the worst contingency. 
 
Q. So it’s not the loss of the unit, but the loss of the transformer...  

R. Yes. 

Q. ... that is connected to two units? 

A. That’s correct.  

Q. So if 1,500 megawatts is your minimum reserve in real time, why is the reserve on the 
eve of the next day 3,000 megawatts? 

R. The evening before, in preparation for the next day, we have to protect more than the 
minimum reserve, which is a situation we never want to find ourselves in, so we’ll procure 
what we call a provision for contingencies. So we still must have a provision of 1,500 
additional megawatts of available power that can be dispatched over the entire network to 
respond to various contingencies.300 

 
Q. And in that case, to return to my question –  I’m sorry I sidetracked you 
with the word “program” – is the available power from Churchill Falls taken 
into account in establishing your general power reserves and availabilities?  
A. Absolutely – like all the other plants in our portfolio, it contributes to our 
power availability from all resources.301 

[534] On June 5, 2013 a contract was entered into between HQP and HQD, Schedule A of 
which is entitled: “Description of generally acknowledged services required to ensure the 
security and reliability of the Heritage Pool” and which specifies the following regarding the 
maintaining of reserves: 

I 
4. Maintaining reserves 

Make available a maximum quantity of normal reserve service of 1,500 MW 
of available resources in 30 minutes, of which 1,000 MW must be available 
in 10 minutes, this latter quantity to include a 250 MW spinning reserve. The 
resources in reserve must be able to make electricity available for one hour 
if mobilized. 

Make available a stability reserve corresponding to 3% of the synchronized 
power, up to a maximum of 1,000 MW. The latter must be distributed among 

                                                
300 Id., p. 97, lines 8 to 25 and p. 98, lines 1 to 17 
301 Id., p. 103, lines 21 to 25 and p. 104, lines 1 to 8. 
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the synchronized generating units in the network and included in the normal 
reserve of 1,500 MW.302 

(References omitted) 

[535] According to Mr. Sansoucy, this contract was rendered necessary because of 
requirements in the HQ Tariff Conditions. 303 

[536] We shall see later on that this matter of a power reserve is relevant these 
proceedings.  

[537] As we have seen, HQT also uses the GSTHQ. 

[538] The GSTHQ is inspired in particular by the North American Energy Standard Board. 

[539] The GSTHQ covers all energy transportation or transmission activities, and specifies inter 
alia how to become a customer and the available transmission types and categories. 

[540] There are several electricity transmission categories. For present purposes, we note that 
the principal ones are “Firm” and “Non-firm”. There is also one called “Wheel Through”, which is 
defined in the guide as follows: 

4.3 Wheel through service 

Wheel through is a service whereby the Transmission Provider receives a 
quantity of energy at one service point and simultaneously delivers the same 
quantity of energy, less losses, to another service point. The energy transmitted 
comes from a generation resource in a neighboring system which delivers it to 
the POR, and it is destined to another neighboring power system which picks up 
the delivery at the POD. An exchange between Ontario and New England, for 
example, could wheel through the ON-NE path.304 

[541] The distinction between “firm” and “non-firm” is relevant because firm transmission has 
priority over non-firm in the event that the reliability coordinator, for any number of reasons, 
such as loss of production or transmission line failure, must reduce deliveries of power and 
energy from a given plant. 

[542] This then is the regulatory framework within which HQ has managed the transmission of 
NLH’s exports since 2009. 

[543] We must now clarify, as this too is relevant going forward, the commercial and technical 
framework that NLH uses for its exports. 

[544] Following the end of the agreement between NLH and HQ regarding the sale of part of 
the 300 MW Recall Block, four transmission contracts were entered into between HQT and NLH 
for 265 MW sold by NLH to Massena, New York305 for the period April 1, 2009 to March 31, 
2014.  

                                                
302 Exhibit P-325/19. 
303 Transcript of testimony of Hugo Sansoucy, 22 October  2015, p. 275, lines 9 to 18. 
304 Exhibit P-338/14. 
305 Exhibit P-294 
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[545] It should be noted that each of the contracts between HQ and NLH specifies that the 
control area, managed by the balancing authority, is Quebec.306 Thus, NLH was not only aware 
of this fact, it deliberately subjected itself to it. 

[546] For the purposes of these exports, NLH sold the unused portion of the 300 MW to an 
independent entity named Emera Energy which, as it was a “purchasing-selling entity” on the 
U.S. market, acted as a reseller to U.S. customers.307 

[547] This relationship between NLH and Emera continued until April 1, 2015, when Nalcor 
Energy Marketing Corporation, or NEMC, also a “purchasing-selling entity”, became NLH’s new 
agent.308 

[548] The GSTHQ also provides for the creation of a transmission circuit, which was created 
in 2009 when NLH stopped selling the 300 MW Recall Block to HQ and began selling it to third 
parties, and which is identified as LAB-HQT 0/5150. The zero indicates that there is no export 
capability to Labrador, while the number 5150 indicates the import capacity from Labrador, i.e. 
5,150 MW. 

[549] In connection with its transmission services, HQT uses a digital marketing tool called 
“Open Access Same Time Information System” (OASIS), which indicates that the 5,150 MW 
import capacity is allocated as follows: 

• 4885 MW for HQ’s needs 309 

• 265 MW for NLH pursuant to four separate transmission contracts. 

[550] Transmission of the 4,885 MV for HQ’s needs and of the 265 MW for NLH is done on a 
“Firm” basis, meaning that these transmissions take priority over those that are on a “Non-firm” 
basis. 

[551] The way to initiate a transmission is provided for in the GSHTQ. The customer must file 
its program using either the “Normal” or “Dynamic” tag within a prescribed period before 
service begins.310 That being said, transportation of electricity in the latter category can be 
further categorized as “Firm” or “Non-firm”, and this category must take into account whether 
the capacity of the residual program of the associated reservation is sufficient.311 

[552] Up until May 2015, there were only two types of tags, i.e. “Normal” and “Dynamic”. The 
circumstances surrounding the creation of a third type of tag, called “Power/Capacity”, are 
described later on. 

[553] Mr. Robert Henderson, currently employed by Nalcor Energy, was in 2009 employed by 
NLH as “Manager - Systems Operations”, a position he had held there since 1995. 

                                                
306 Exhibit P-294/6/13/20/27. 
307 Transcript of testimony of Robert Henderson, 5 November  2015, p. 129, lines 11 to 16. 
308 See the description of Nalco above in the chapter on the protagonists in this case.  
309 This information appears on OASIS under the heading QCRD, for Quebec – Designated Resources [Ressources 
désignées]. 
310 Exhibit P-338/32/33.  
311 Exhibit P-338/9/10. 
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[554] Mr. Henderson indicated to the Court that from March 9, 1998 until March 31, 2009, 
CF(L)Co never contemplated selling power to NLH beyond the 300 MW Recall Block, i.e. the 
portion unused by HQ, so that CF(L)Co could engage in interruptible sales.312 

[555] In fact, the first delivery of power to NLH in excess of the 300 MW limit was made in April 
2009. Mr. Henderson specified that these were not sales but rather deliveries.313 

[556] Both Mr. Henderson and Mr. Martin indicated that the desire to explore the area of 
interruptible sales is attributable to a Nalcor working group created soon after Mr. Martin 
assumed his position at Nalco and CF(L)Co in 2005. 

[557] However, it must be noted that a contract dated September 1, 1976 between CF(L)Co 
and NLH specifically refers to the possibility for CF(L)Co to sell to NLH what it describes as 
“Interruptible Energy” in the following terms: 

501. CF(L)Co agrees to deliver to Hydro up to and including 31 December 2014 
interruptible Energy from its generating facilities resulting from underutllization of 
Energy reserved for its existing obligations when, in the sole discretion of 
CF(L)Co, it can be made available, and the price of such Energy shall be 
determined in the manner prescribed in Clause 5.02. 314 

C) EVENTS SURROUNDING HQ’s DISCOVERY OF THE EXISTENCE OF 
INTERRUPTIBLE SALES, AND CF(L)Co’s POSITION ON THE INTERPRETATION 
OF THE RENEWED CONTRACT 

[558] According to Mr. Henderson, between August and November 2011, at the instance of 
NEMO, a trial period for interruptible sales began, for the portion of Firm Energy not used by 
HQ that potentially could exceed the 300 MW of the Recall. 

[559] Mr. Wiseman thinks that this trial period was in 2012. That being said, whenever the trial 
period was, the result is that CF(L)Co made sales of interruptible energy up until the summer of 
2015. 

[560] In fact, CF(L)Co sold NLH the portion of HQ’s production not used by it. It must be 
remembered that under the principal contract, HQ could require all of the firm capacity (taking 
the GWAC into account during the winter) but was not obliged to do so. Here is what Mr. 
Henderson had to say in this regard: 

A. That's right, it would have been utilizing the capacity in the Churchill Falls 
generation facility that Hydro-Québec wasn't utilizing at the time. So, CF(L)Co 
were able to offer that for that pilot project. 315 

[561] Going forward, it is worth recalling part of the two parties’ arguments regarding 
interruptible sales: 

                                                
312 Transcript of testimony of Robert Henderson, 5 November 2015, p. 128, lines11 to 17. 
313 Id., p. 138, lines19 to 25 and p. 139, lines 1 to 20. 
314 Exhibit P-29/8, clause 5.01. 
315 Transcript of testimony of Robert Henderson, 5 November 2015, p. 155, lines 10 to 15. 

500-17-078217-133 PAGE: 90
CIMFP Exhibit P-01475 Page 90



 

CF(L)Co: Maintains that it can use the portion not used by HQ for export 
purposes, since if HQ makes a last-minute request, it can stop 
selling to NLH and thus meet its obligations towards HQ. 

 
HQ: Maintains that it is entitled to all the power and energy under the 

principal contract, and that if it made a last-minute request CF(L)Co 
would not be able to fulfill it due to regulatory constraints prevailing 
in the American market, and due to the transmission method for this 
energy, i.e. “Wheel Through”. 

 
[562] Which of these positions is legitimate? 

[563] It is admitted that CF(L)Co is not part of the NERC. 

[564] NLH has been selling what the parties term interruptible energy to NEMC since April 1, 
2015, and the latter is a “purchasing-selling entity” duly authorized to engage in transactions in 
U.S. markets. 

[565] Mr. Venne specified that in order to sell power in the United States, the agent or broker 
must obtain a licence from the FERC, thereby becoming a “Participant Agreement” [sic, 
probably “Market Participant” pursuant to a “Market Participant Agreement”] allowing the agent 
or broker to sell or purchase electricity in a specific market such New York, New England or 
PJM.316 

[566] Thus, by referring to various tags317 from the OASIS system, Mr. Venne was able to 
establish that NLH, through its agent NEMC, is active in the following markets: 

• Ontario 

• New York 

• New England 

• New Brunswick318 
• PJM 

• Nova Scotia  

[567] These same tags indicate that for the purposes of the FERC, the applicable control zone 
is that of the Quebec interconnection (including Labrador). 

[568] However, the regulators of these U.S. markets impose time-limits following which 
deliveries can be cancelled or stopped, known in the industry as “lock-in periods”. Mr. Yannick 
Venne, coordinator of compliance activities for energy sales in neighbouring markets at HQ, 

                                                
316 Acronym for Pennsylvania, New Jersey, Maryland. 
317 Exhibit P-319, various tags covering the period from August 2012 to April 2014. 
318 New Brunswick is a bilateral market, contrary to the other markets, which are termed “organized”. 
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testified in this regard. 

[569] For all of North America, the NERC standard establishes a minimum 20-minute lock-in 
period before electricity can be transmitted. Thus, even if the seller or purchaser wanted to 
unilaterally stop the transaction 15 or 19 minutes before it began, it could not do so.  

[570] And local markets may have longer lock-in periods. These are the lock-in periods in the 
markets where NLH is present: 
 

• Ontario = 30 minutes319 

• New Brunswick = 30 minutes320 

• New York = 45 minutes321 

• New England = 60 minutes322 

• Nova Scotia = 30 minutes323 

• PJM = 60 minutes324 

Exhibit P-76/22.  
Exhibit P-76/91. 
Exhibit P-76/185. 
Exhibit P-76/235. 
Exhibit P-374/405. 
Exhibit P-376/112. 
 

[571] In March 2012, HQ was becoming suspicious, and sent CF(L)Co a request for 
information regarding the 300 MW Recall Block, in particular in order to know whether a 
quantity greater than that limit had been sold to NLH.325 

[572] Several exchanges occurred after this request, particularly with Mr. Cyril Penton of 
Nalcor, but they unfortunately were fruitless and HQ did not directly obtain the information it 
was seeking from either CF(L)Co or Nalcor. 

[573] In late July 2012, through OASIS, HQ realized that NLH was making abnormally large 

                                                
319 Exhibit P-76/22.  
320 Exhibit P-76/91. 
321 Exhibit P-76/185. 
322 Exhibit P-76/235. 
323 Exhibit P-374/405. 
324 Exhibit P-376/112. 
325 Exhibit P-313/1.   
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deliveries.326    

[574] Various exchanges then took place between HQ and CF(L)Co, including a missive from 
Mr. Wiseman on August 1, 2012 in which he confirmed CF(L)Co’s position that it was entitled to 
sell power in interruptible form, provided HQ’s requests were met. 

[575] To buttress its evidence regarding sales by NLH over and above the 300 MW Recall 
Block, HQ used a document generated by HQT, namely the “Interchange Transaction System”, 
which compiled the deliveries made by NLH on these exports markets327 

[576] It should be specified that the evidence shows that for power and energy transmissions 
of more than 265 MW, NLH uses HQT’s “Non-Firm” class of service.  

[577] HQ also produced a compilation of deliveries made by CF(L)Co to NLH between April 
18, 2009 and November 29, 2014.328 This compilation was shown to expert Johannes 
Pfeifenberger who determined that, on at least 37 occasions, CF(L)Co was not able to meet 
HQ’s requests (most which had been amended by HQ).329 

[578] Mr. Sansoucy testified at length regarding one of these 37 occasions, i.e. that on July 8, 
2013 when HQ’s program had to be truncated pending delivery of 427 MW by CF(L)Co to NLH. 

[579] That being said, Mr. Sansoucy admitted that HQ’s program had been amended at 10:00 
p.m. the evening before July 8, 2013 so as to increase it from 2,650 MW to 3,200 MW.330 

[580] The Court will revisit the quantity of interruptible sales made by CF(L)Co in the following 
chapter dealing with the experts’ reports. 

[581] Before finishing with this aspect of the evidence, one fact should be recalled and another 
established. 

[582] The transmission of interruptible sales is effected by HQI on the basis of the “Wheel 
Through” principle, meaning they are carried out to the nearest second. Thus, NLH’s July 8, 
2013 delivery of 427 MW began at a precise time on the HQI network and at that same moment 
HQT delivered an identical quantity of power and energy to the interconnection concerned. 

[583] In the case of July 8, 2013, the delivery was effectively made. However, if for whatever 
reason during the course of delivery CF(L)Co had not been able to sustain it, it would have 
continued nonetheless, the power and energy then coming not from CF(L)Co but rather from 
the network of HQP. 

[584] This is what Mr. Clermont had to say in this regard: 

                                                
326 Exhibit P-293: Digital record of deliveries made by NLH from 1 April 2009 to 30 April 2012. 
Exhibit P-326/3/11/13. 
327 Exhibit P-19: Digital record of deliveries made by NLH on certain neighbouring networks. The print version of this 
exhibit covers deliveries made by NLH on 1 September 2012. 
328 Exhibit P-75. 
329 Exhibit P-80/21, Pfeifenberger Report, Figure 5. 
330 Exhibit P-326/3/11/13. 
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THE COURT: 

Q. I’m trying to transpose this to the case of NLH. So, if NLH has to fulfill a 
contract for 53 MW, and for whatever reason there are only 48, five are missing. 
This means that, because the tag was for 53, you have to go to the clearing 
house, if you will, which is to say the production system’s reserves, in order to 
obtain and deliver the remaining five?  

A. Yes. 

Q. OK, I understand.331 

[585] Responsibility for such a situation has been provided for in the Tariff since 2012, in the 
form of a supplementary service called the “compensation for received shortfalls service”. The 
terms and conditions applicable to this service, including the fees that can be billed, are set out 
in Schedule IV of the Tariff.332 

[586] Mr. Clermont however expressed a qualification about how effective this service is, to wit 
that if several entities are transiting at the same time, HQT can hardly find the guilty party 
among them to be billed accordingly. Here is what he had to say in this regard: 

THE COURT: 

Q. You said that you have only three users on LAB-HQT? 

A. Yes. 

Q. NLH, Nalcor and HOD? 

A. Yes.  

Q. DCR or HOP, is that right?  

A. Yes. 

Q. And don’t you have a report, a report that’s available at midnight the next day 
where you see exactly what was programmed by each of the users? 
A. Yes, you can see from that what was programmed. But in real time, you’ve 
measured what was ... 

Q. And don’t you have information on that? 

A. Yes, we actually have the measurement. But let’s suppose that the sum of the 
three programs, of the three individuals, if I add together the NLH program, the 
MEMO program and the HOP program, let’s say it totals 3,000, then I can 
measure. And if I measure 2,995, there are five megawatts that were 
programmed but not delivered. Which of the three is responsible for those five? 

                                                
331 Transcript of testimony of Sylvain Clermont, 29 October 2015, p. 142, lines 12 to 25.  
332 Exhibit P-345/21/23 and P-345/118, (Schedule IV). 
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Q. So you have no means ...  

A. No objective and verifiable means to determine which customer is responsible 
for the variance. And the Régie has indicated that if you cannot determine by 
objective and measurable means which customer to bill, then the service does 
not apply in those cases.333 

[587] In support of his point Mr. Clermont added that HQ bills only $50,000.00 per year for 
received shortfall fees, on total revenues of $3.6 billion. 

[588] Regarding this aspect, CF(L)Co contends that it could easily provide HQ with the relevant 
information for determining who is responsible for the received shortfall. 

[589] In the spring of 2015, when this matter was taken to court, an amendment was made to 
the GSTHQ involving tags allowing it to implement a power program so as to eliminate any 
possibility for NLH to use the transmission lines for interruptible sales, being limited to only 265 
MW. Here is how Mr. Clermont explains this decision: 

A. No. What happened, in fact, we’re going to distinguish some time periods, if I 
may, and I’ll do so very briefly. Up until the summer of 2014, HQ didn’t put 
together programs like we spoke of. I touched on that in my testimony a little 
earlier this morning. They started doing so in 2014 when they programmed the 
energy that was going to supply the local demand. In May of that year, they also 
began programming the reserve that they offered to the reliability coordinator. 
Whether you program it with a “power” type tag or some other type of tag, the 
reality is that now, you’re correct, the programs submitted by our clients are 
equal to the reserves, such that there is no more residual capacity. But it’s not 
the use of the tag per se, it’s the idea that the programs total the same thing as 
the available capacity. 334 

[590] The evidence shows that since May 2015 the power reserve has been systematically 
sourced from Churchill Falls. To justify this Mr. Paquet explained that it is the producer, i.e. 
HOP, who designates the generating stations from which this reserve of power comes. These 
are his exact words: 

“So I look at where the producer has prioritized where I have to find the 
additional production to satisfy the requirements. The tags are not relevant at 
that point. I look ... and the producer determines those priorities according to its 
own interests.” 335 

[591] It should be noted that no evidence was provided by HQ for the period before May 2015 
regarding the following two specific points: 

A) if in fact HQ applied its reserve policy, and if so, 

B) which generating stations this reserve came from prior to May 2015. 

[592] In any event, on December 1, 2015, NLH and NEMC together submitted a complaint to 

                                                
333 Transcript of testimony of Sylvain Clermont, 29 October 2015, p. 145, lines 13 to 25 and  p. 146, lines 1 to 22. 
334 Id., p. 205, lines 11 to 25 and p. 206, lines 1 to 12. 
335 Transcript of testimony of Pierre Paquet, 4 November 2015, p. 112, lines 14 to 21. 
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the Régie that requested the following conclusion: 

121. The Complainants request that HWT act in compliance with its GATT and 
Guide. More precisely, they ask that HOT i) stop accepting and recognizing the 
standby capacity tags submitted by HOP, for itself or for the benefit of HQD, ii) 
allow and re-instate the assignment of PBNs, and iii) cease to curtail or refuse 
access to firm and non-firm transmission services over the LAB-HQT path and to 
prevent access to the neighbouring markets namely the NYISO market as it has 
been doing since May 26, 2015.336 

[593] The parties agree that the Régie has exclusive jurisdiction over this complaint, to the 
exclusion of the courts. 

[594] Now let us deal with the issue of how CF(L)Co interprets “Continuous Energy”. 

[595] It should first of all be noted that there is contradictory evidence regarding the date on 
which CF(L)Co purportedly clearly indicated to HQ its position regarding the interpretation of the 
renewed contract.  

[596] Thus, Mr. Oral Burry, formerly a member of the operations committee, submitted a sheet 
containing his handwritten notes of a meeting on December 9, 2008 at the offices of HQ in 
Montreal. One of those notes indicated that a discussion took place among the committee 
members regarding the concept of “Continuous Energy”.337 

[597] Mr. Burry indicated that this point and the conception CF(L)Co had of the monthly 
allocation representing “Continuous Energy” was raised by Mr. Andrew MacNeil. He specified 
that José Chatel had indicated to him that HQ did not share this interpretation of the renewed 
contract. 

[598] Now let’s jump ahead in time to the spring of 2012. 

[599] As we have seen, the interconnection guide provided for annual planning. That being 
said, HQ also sent out five-year plans. 

[600] On June 4, 2012, HQ sent CF(L)Co a five-year plan for the period June 2012 to May 
2017. 338 

[601] A meeting of the operations committee was held on June 7, 2012. Mr. Sansoucy 
attended that meeting, an extract of the minutes of which indicates the parties’ positions 
regarding the renewed contract: 

“3. Update on the Hydrology Report and Forecast 

... 

CF(L)Co stated that it does not agree with the forecasted monthly imports after 
August 2016. According to CF(L)Co's interpretation of the Renewed Power 
Contract (effective from September 1st, 2016), CF(L)Co has to sell the 

                                                
336 Exhibit P-409/15. 
337 Exhibit D-145.  
338 Exhibit P-12. 

500-17-078217-133 PAGE: 96
CIMFP Exhibit P-01475 Page 96



 

Continuous Energy to Hydro-Québec and the Continuous Energy is defined as 
monthly fixed blocks of energy based on the Annual Energy Base effective 
during the renewed power contract period. 
HQP will take a close look at this interpretation since in its opinion, there is no 
difference between the Power Contract and Renewed Power Contract regarding 
energy imports in terms of quantities. HQP mentioned that the Continuous 
Energy, which is based on the AEB, is a concept used mainly for billing purposes 
under the RPC.339 

[602] Thus, according to CF(L)Co’s interpretation, the amount of energy available for HQ as of 
September 1, 2016 is based on the final AEB and is allocated monthly more or less equally 
depending on the number of days in the month. 

[603] CF(L)Co has not changed its position since June 2012, whence these proceedings.  

[604] Obviously, because of this interpretation, the calculation of the AEB can have an impact 
for both parties. 

[605] Thus, the lower the result is compared to the initial AEB, the more energy and power 
destined for either local consumption or export CF(L)Co has at its disposal. The inverse is also 
true of course, and HQ will accordingly have less energy at its disposal. 

[606] We have seen that contractually, a review of the AEB was to be undertaken after eight 
years of operation, and thereafter every four years. 

[607] The renewed contract does not provide for any adjustment of the AEB, such that the last 
adjustment is of critical importance for the parties, particularly because of CF(L)Co’s 
interpretation of the renewed contract. 

[608] On June 27, 2013 Mr. Jean Matte wrote to Mr. Maclssac340 to indicate his disagreement 
with the calculation proposed by Mr. Wiseman establishing the AEB at 28.79 TWH since, 
according to him, the calculation should be made by strictly applying the provisions of clause 
9.2 of the principal contract. 

[609] That being said, in his testimony Mr. Sansoucy admitted that previous calculations had 
been made according to the method advocated by CF(L)Co. Here is how he explains this 
situation:  

A. So, we wanted to apply clause 9.2 because that was the method that best 
reflected the cumulative experience since the effective date, in our view, and the  

method that was previously used by the parties was more or less applicable 
since the complete recall of the Recapture by CF(L)Co.341  

[610] Mr. Sansoucy summarized the application of clause 9.2 of the principal contract by using 
exhibit HQ-DEM-13/19. 
                                                
339 Exhibit P-12/10.  
340 Exhibit D-149. 
341 Transcript of testimony of Hugo Sansoucy, 21 October 2015, p. 179, lines 7 to 14. 
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[611] Mr. Sansoucy also demonstrated the respective proposals of CF(L)Co and HQ for the 
adjustment of the AEB by using the chart filed as exhibit HQ-DEM-14. 

[612] Essentially, the difference between the two calculations is due to the fact that CF(L)Co 
wants to deduct the 300 MW Recall Block from the calculation and HQ wants to include it.342 

[613] Be that as it may, pursuant to a question by the Court in this regard, the parties have 
agreed that the calculation method for the final AEB, be it that advocated by HQ or the one 
proposed by CF(L)Co, is not one of the issues to be decided by the Court.343 

[614] Mr. Edmund Martin, president and chief operating officer of CF(L)Co and NLH since July 
22, 2005 testified, both in and out of court, and shed useful light on the sequence of events 
pertaining to both the interpretation of the renewed contract and interruptible sales. 

[615] It should be noted moreover that Mr. Martin, like his erstwhile HQ counterpart Mr. 
Vandal, gave remarkable testimony setting out their conception of the subjects at issue. While 
on occasion their testimony tended more towards argument than an exposé of the facts, it 
nonetheless remains that their testimony was very useful to the Court. 

[616] Upon arriving at CF(L)Co and NLH in 2005, Mr. Martin became involved in formulating 
the energy plan arrived at by the province of Newfoundland in 2007 entitled “Focusing our 
Energy”. The application of this plan led to the creation of Nalcor Energy. 

[617] Mr. Martin explained that as soon as he assumed his position at Nalcor, he sought to 
identify new sources of revenue which, according to him, were necessary to ensure the long-
term viability of CF(L)Co’s facilities. 

[618] In 2009, a landmark event occurred. 

[619] On November 10, 2009, Nalcor and CF(L)Co submitted to the PUB an application to 
establish their rights in connection with the development of the Churchill River.344 

[620] Nalcor and CF(L)Co’s interpretation of the power and energy available to HQ under the 
renewed contract can be found in the exhibits filed in support of this application: 

As a result, HQ will be entitled to essentially equal amounts of energy during 
each month after renewal. However, HQ will remain entitled to schedule the 
hourly deliveries of its monthly entitlement of Continuous Energy at any time 
during the month. 345 

[621] Mr. Martin also specified that pursuant to Nalcor and CF(L)Co’s interpretation of the 
renewed contract, HQ loses all control over the reservoirs, which is assumed by CF(L)Co. 346 

[622] In the same vein, he specified the following:  
                                                
342 Id., p. 196, lines 10 to 25 and p. 197, lines 1 to 4. 
343 See inter alia Schedule III where each of the protagonists submitted its understanding of the questions at issue in 
these proceedings. 
344 Exhibit P-11. 
345 Exhibit P-11/42.  
 
346 Out-of-court examination of Edmund Martin, 5 February 2015 (the first page of the transcript shows the date as 4 
February 2015) p. 381/408, lines 20 to 25. 
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A. Well, to the extent that a party controls the Reservoir and that introduces risk 
in fulfilling terms of a contract, then the party controlling the Reservoir should 
generally, you know, bear the implications of that.347 

[623] In his interpretation of the renewed contract, Mr. Martin agreed that if for any reason, 
such as insufficient water in the reservoirs, CF(L)Co were not able to provide the monthly 
scheduled energy and power, HQ would still be obliged to pay for the energy and power not 
delivered. 

[624] With respect to hydrology, he agreed to discuss the Muskrat Falls project which, as we 
have seen, has been on the province of Newfoundland’s drawing board of for years. 

[625] That project is now underway. Concurrently, a transmission line from Churchill Falls to 
Muskrat Falls is being installed, as well as an undersea cable to connect Labrador to 
Newfoundland as of 2017. This connection will continue on to Nova Scotia via an undersea 
cable and thence overland to New Brunswick and ultimately to the New England market.348  

[626] Mr. Martin specified that in order to have access to the U.S. market and because of 
organizations such as NERC and the NPCC, the energy arm of the Newfoundland government 
is reconfiguring the technical aspects of its system and the province is also modifying its 
legislative framework for energy. 

[627] In short, Muskrat Falls is a major energy development project for Newfoundland, for both 
local consumption and export markets. 

[628] It should be noted that the Muskrat Falls generating facility, located in the Lower 
Churchill River, is also fed by the Upper Churchill. Thus, how the Churchill Falls facility, located 
in the Upper Churchill, is operated, particularly insofar as its reservoirs are concerned, could 
have an impact on generating facilities in the Lower Churchill, including Muskrat Falls. 

[629] The nature of that impact and which entity would benefit therefrom was hotly debated by 
HQ’s lawyers and Mr. Martin during his out-of-court examination on February 5, 2015.349 

[630] For one of HQ’s contentions, or rather one of the scenarios raised by it, is the possibility 
that during a year of decreased water availability, CF(L)Co would be unable to meet what it 
terms its “Continuous Energy” requirements, even during the summer when payment by HQ is 
guaranteed. And that leads to the scenario where CF(L)Co would want to maximize the water 
supply to Muskrat Falls, to HQ’s detriment. 

[631] Here is Mr. Martin’s answer at the end of this exchange: 

THE WITNESS: 
So, It's similar, you know, It provides certainty of one of the inputs to 
management of the river. So, the Newfoundland and Labrador legislation 
ensures that all operators on the river, any river in the province, are instructed to 
work together to maximize the value of the river, within the confines of existing 

                                                
347 Id., p. 381/408, lines 14 to 19. 
348 Exhibit D-221. 
349 Out-of-court examination of Edmund Martin, 5 February 2015, p. 381/420 to 430. 
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arrangements. So, to the extent that there is certainty from one of the inputs in 
that river, certainty has value.350 

[632] Later on in that examination and in reference to a document entitled “Nalcor Energy 2014 
Annual General Meeting Questions and Answers”,351 the following exchange occurred: 

A. And the question is again? I'm sorry. 
Q.808 I'm asking you to confirm that the sentence I am reading means that in 
order for Muskrat Falls to achieve Its full potential of producing the measures 
that are here, you have projected the seasonal pattern of demands of Hydro-
Québec under the original 1969 Contract? 

A. That's correct. 
Q.809 And If the Renewal Contract means what you say it means, then more 
confidence will be derived In Nalcor's water management arrangements? That's 
what this means, correct? 
... 
Q.810 Well, they're your statements and they come one after the other. So, I'm 
assuming that they have some link. 
A. Well, you shouldn't assume that, that's what I'm telling you. There's two 
statements there and you're making a direct link that I don't see. It's two 
statements. One is that there's, as you mentioned, the full potential of producing 
the 824 and the 4.9 if Hydro-Québec continued, if that sequence was continued, 
the seasonal pattern of demands of the first 40 years. So, that's a statement that 
the full potential of producing the 824 and 4.9 would be there. End of sentence. 
I went on here. It says:  

“The language of the Renewal Contract for the last 25 years of the Churchill 
Falls contract, with respect to the demands which Hydro-Quebec can make upon 
CF(L)Co, is more advantageous, compared with the original 1969 Contract and 
inspires confidence In Nalcor's water management arrangements.” 
I've already indicated that certainty is the value that I'm referring to there in terms 
of the flow in the river. 
Q.811 And your position, as I understand it, is that there is more certainty under 
your interpretation of the Renewed Power Contract than there was during the 
first 40 years, correct?  
A. That's correct.352     

(Underlining added) 
[633] The upshot of this exchange is that while Muskrat Falls can meet its production goals if 
the reservoirs and the Churchill River are exploited the same way they have been for the last 40 
years, Mr. Martin is of the view that applying his interpretation of the renewed contract would, to 
a certain point, guarantee (depending on water availability of course) stability in Muskrat Falls’ 
production.  

                                                
350 Out-of-court examination of Edmund Martin, 5 February 2015, p. 381/428, lines 1 to 12. 
351 Thus document was identified as EM-16 at the time of the examination. 
352 Out-of-court examination of Edmund Martin, 5 February 2015, p. 381/433, lines 8 to 22; P-381/434, lines 16 to 25; 
P-381/435, lines 1 to 25; P-381/436, lines 1 to 4. 
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[634] Now let’s turn our attention to interruptible sales. 

[635] In 2011, Mr. Martin was informed by two officers of NLH, Messrs. Kieley and Jones, of 
the possibility of making interruptible sales from the portion not used by HQ. That being said, he 
admits however to having being informed that there had been deliveries of electricity pursuant 
to interruptible sales since 2009. 

[636] Mr. Martin defined interruptible sales in terms of three tranches. Here is an excerpt from 
his testimony:  

A. When I look at the contracted amounts of capacity [they] are in three 
tranches: one contracted amount of capacity is with recapture, one contracted 
amount is with what we call TwinCo Block, and one tranche is a tranche that is 
contracted to Hydro-Québec. So, the interruptible arrangements are, you know, 
linked to the Hydro-Québec Block. And in the Hydro-Québec Block, in the Power 
Contract, in the Renewed Contract, the contracted right to Hydro-Québec is to 
request capacity and we will provide it. And we do, and we will. If they don't 
request it, Hydro-Québec doesn't request it, therefore, it's not Hydro-Québec's 
contracted right to have it. It's available. It's a product that is there for the 
moment in time, if we don't use it, it's gone. .353..  

(Underlining added) 

[637] It should be noted that for interruptible sales in 2013-2014, the revenue generated thereby 
was shared between NLH, who sold it, and CF(L)Co, who produced the energy, in the following 
approximate proportion: 

CF(L)Co  =  8.5% 
  NLH     =  92.5% 

 

[638] Mr. Martin justifies this imbalance by the indemnity that was granted by NLH to CF(L)Co 
for any potential contestations by HQ354 of the legality of such sales. 

IX. EXPERTS 
A) PREAMBLE 

[639] The Court will deal with the subject matter of this chapter in two separate sections, one 
dealing with the experts’ interpretation of Continuous Energy, and the other with their views on 
interruptible sales. 
 

CONTINUOUS ENERGY 

CF(L)Co -      Expert Witness Report on Industry Practises In Power 
Contracts as pertaining to the dispute between HydroQuébec 
and CF(L)Co. 

                                                
353 Out-of-court examination of Edmund Martin, 5 February 2015, p. 381/465, lines 22 to 25 and  p. 381/466, lines 1 
to 15. 
354 Exhibit D-40, p. 3, section H. 
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By Robert Kendall355  

-  Continuous Energy: an overview of Contemporaneous 
Industry context. 

By Tanya Bodell356  

HQ -      An Economic and Financial Analysis of the Renewed 
Power Contract between Hydro-Québec and Churchill Falls 
(Labrador) Corporation Limited. 

By Carlos Lapuerta 357 

INTERRUPTIBLE SALES 
CF(L)Co -       Interruptlble Power and overview of Industry context and 

CF(L)Co's ability to sell. 

By Tanya Bodell358  

HQ -      CF(L)Co's Sales of "Interruptlble" Power. 

By Johannes P. Pfeifenberger359  

B) QUALIFICATION OF THE EXPERTS 

[640] Following the voir-dire on the qualifications of Ms. Bodell and Messrs. Kendall, Lapuerta 
and Pfeifenberger, the Court immediately acknowledged Messrs. Lapuerta and Pfeifenberger 
as experts but reserved its decision regarding Ms. Bodell360 and Mr. Kendall. 

[641] The subject of the qualification of an expert should therefore be dealt with now.  

[642] An overview of the criteria used by our courts to qualify an expert is thus in order. The 
Court summarizes them as being the following:      

- Knowledge of the area of expertise 

- Impartiality - objectivity 

- Credibility 

                                                
355 Exhibit D-153.  
356 Exhibit D-155. 
357 Exhibit P-79. 
358 Exhibit D-154. 
359 Exhibit P-80. 
360 Solely with respect to the area of expertise of Continuous Energy; the Court has no hesitation in acknowledging 
her expertise in the area of interruptible sales. 
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KNOWLEDGE OF THE AREA OF EXPERTISE 
[643] This may seem obvious. However, it must be borne in mind that knowledge of an area of 
expertise is not necessarily gauged in terms of the number of diplomas an individual has, as in-
depth knowledge of a particular field may entitle a person to be considered an expert even if he 
is not festooned with diplomas. 

[644] The contrary is also true, as an expert may have extensive knowledge of a given area of 
activity without having in-depth knowledge of certain aspects of that particular area. For 
example, an expert in e-commerce will not necessarily, or automatically, be an information 
technology expert. 

[645] Ultimately, an expert must have in-depth knowledge of the subject or subjects covered 
by his report. 

IMPARTIALITY - OBJECTIVITY 
[646] Impartiality and objectivity are essential for fulfilling the expert’s duty, which is to 
enlighten the Court rather than to act as an advocate for his client’s case. 

[647] Impartiality is unfortunately a quality that many experts appear not to possess. 
Impartiality manifests itself in particular where the expert does not hesitate to disclose all of the 
facts, even when some of them do not necessarily support the position of his principal. 

[648] Impartiality or the lack thereof can also be measured in terms of the distancing of the 
expert from his principal. 

[649] The following is a passage from a decision of Justice André Roy endorsing certain 
comments made by Justice Crête in the matter of Fortin v. Compagnie d'assurance Wellington, 
Superior Court - Montreal, no. 500-05-024245-969, March 7, 2000: 

 “[75] In commenting on the role and necessary objectivity of an expert, Justice 
Crête stated the following:    
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“The role of an expert, even one paid by one of the parties, is to 
help the Court better understand the technical nature of a problem 
and not to defend, at all costs, the theory of the case of his 
principal. The expert must remain detached and objective, as in 
the final analysis this will make his position defensible, credible 
and convincing.  

... 

... Contrary to what the witness appears to believe, an expert’s 
role is not to defend the theory of the case of his principal, to ‘work 
on behalf of the victim’. 

An expert must show that he is objective and disinterested. 

An expert must be impartial. His role is to enlighten the Court and 
not to advocate for a particular party. 
An expert must enlighten the Court by informing it of his findings, 
the plausible hypotheses and the conclusions to be drawn 
therefrom. He must not feign ignorance of relevant facts on the 
pretext that they might ‘cloud his judgment’ or lead him to a 
potentially unfavourable conclusion for his client. In short, an 
expert must never be the vassal of his client.361 

(References omitted) 
CREDIBILITY 
[650] The credibility of an expert witness can be assessed at two stages, i.e. when he testifies 
before the Court and in connection with the preparation of his report.  

[651] When an expert testifies, the Court can assess his credibility from his demeanour, his 
answers, his reasoning and the plausibility of his testimony. 

[652] That being said, equally important for the expert’s credibility is the form and substance of 
his report. 

[653] In this regard, the Court must take into account the rigor with which the expert gathered 
data and information, the latter’s relationship to his opinion, and finally the degree of impartiality 
evident in his report.362 

[654] The Court will now apply these principles to Mr. Kendall and Ms. Bodell.  

MR. ROBERT KENDALL 
[655] The areas of expertise that CF(L)Co is asking the Court to recognize Mr. Kendall as an 

                                                
361 Cie d'assurances St-Paul/St-Paul Fire & Marine Insurance Co. v. SNC Lavalin Inc., 2009 
QCCS 56, par.75. 

362 Marais v. Provencher, 2009 QCCS, par. 144. 
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expert in are as follows:363 

Mr. Robert Kendall is an expert on electric utility industry practice in the context of 
power contracts, including commercial arrangements undertaken in the electricity 
industry for both regulated and competitive markets. His expertise includes the 
administration, development, evaluation and the negotiation of power contracts for 
the purchase and sale of electricity products, and for transmission services.364 
 

[656] The status of Mr. Kendall and his report is problematic in several regards. 

[657] The Court’s first ground for concern is the fact that Mr. Kendall, an engineer by training, 
completed studies in law during his career, which was essentially spent in California in the 
employ of Southern California Edison. Subsequently Mr. Kendall became a consultant.  

[658] It has been established that Mr. Kendall negotiated and managed electricity purchase 
and sale agreements, primarily in and around the City of Los Angeles. Now, in that area the 
only generating station with a reservoir comparable to those in Quebec or that of Churchill Falls 
is that of the Hoover Dam, whose construction was financed by the U.S. federal government. 
That context is thus markedly different from the one we are dealing with. It is also worth noting 
that only 5.5% of the electricity consumed in California comes from hydro-electricity.365 

[659] That being said, as in the case of Ms. Bodell, the Court was initially prepared to accept 
Mr. Kendall as an expert in certain areas of his claimed expertise, but unfortunately the form 
and substance of his report irredeemably undermine his credibility. 

[660] Contrary to the usual practice, Mr. Kendall did not append to his report a list of the 
documents he consulted but rather made the following general statement: 

 C. Documents Reviewed 

15. The findings and opinions contained in this report are based on a review of 
the Contracts, other relevant contracts such as the Letter of Intent and the 
GWAC, the pleadings in the litigation and the exhibits appended thereto, the 
documents communicated by the parties pursuant to the pre-discovery and 
discovery process, the hydropower-based power purchase agreements from a 
number of utilities discussed herein, documents and information on the Hydro-
Québec Web site, reliability rules for Québec and neighboring provinces and 
states, decisions in previous litigations related to the Power Contract and 
records of production of the Plant. In addition, I toured the Plant in May 2015 
and had the opportunity to talk with the Plant operating personnel.366  

[661] The absence of such a list of documents led to this exchange at the outset of his 
cross-examination: 

Q. And could you tell us what they were? 

                                                
363 As described in the re-amended joint declaration of readiness for trial dated 18 September 2015, p. 60 and 61. 
364 Joint declaration of readiness for trial, p. 60.  
365 Transcript of testimony of Robert Kendell, 30 November 2015, p. 87, line 25 and p. 88, lines 1 to 23. 
366 Exhibit D-153, p. 3 
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A. These were documents that were generally related to the drafts of the 
various contracts, the LOI or the Power Contract. So these might have been 
letters, memos, board minutes, things of that nature that really related to items 
in these draft contracts. 

Q. Does that list, Mr. Kendall, include memoranda? 

A. I'm not sure how you're defining memoranda. 

Q. Well, internal CF(L)Co or Brinco memos, for example, relating to the 
exchange of drafts? 

A. There were some internal documents, yes, that were part of that, that 
related to again contract drafts. I think the common thread was the documents 
related to drafts of these various contracts. 

Q. I'm going to ask you, sir, and to my colleagues, if you could provide us with 
a list and copies of documents that you reviewed for the purposes of your 
report which have not been disclosed to the Plaintiff in the discovery 
process.367 

(Underlining added) 

[662] It was not until the second day of his testimony that Mr. Kendall produced a list of the 
documents368 he purportedly consulted for the purpose of preparing his report. 

[663] In addition, during his cross-examination, he was not able to answer a number of 
questions, as he had not consulted the document in question: 

Q. Mr. Kendall, can you tell us if you can recall any particular documents that 
you reviewed which related to the negotiation of the Renewed Power Contract, 
not the earlier ones, but the ones ... any documents relating to that period of 
time when the terms of the Renewed Contract were being discussed between 
the parties? 

A. There were very few documents that related to that. For example, there was 
a Board ... I think it's an exhibit in this case, so ... 

Q. I think you're referring to Exhibit P-8, the Joint Executive Committee 
meeting? 

A. I believe that's correct, yes. 

Q. Okay. 

A. There may have been ... I believe there were maybe a couple of other 
documents related to the renewal. 

                                                
367 Transcript of testimony of Robert Kendall, 30 November 2015, p. 230, lines 22 to 25 and p. 231, lines 1 to 22. 
368  Exhibit D-239 
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Q. Can you recall what they were ? 

A. No. I can't, standing here right now. 

Q. Perhaps tomorrow we'll see if they are in your list. 

Did you review the engineering report which was prepared by Acres 
Canadian Bechtel and of which we have seen some of the plates date from 
December 1967? 
A. I did look at that report. I didn't study it, but I have seen it, and I did a 
cursory read of it. 
Q. And was that cursory read something you did before you signed your 
report? 

A. I'm not sure of the timing. 

Q. So, it could have been something that you looked at... 

A. It could have been ... 369  

(Underlining added) 

[664] Also, and perhaps because of his legal training, he occasionally exceeded the scope of 
his mandate, which he defined as follows:  

11. I was asked by Stikeman Elliott LLP to provide an independent review and 
assessment, in light of my experience and knowledge of electric utility Industry 
practices, including my experience related to power contract matters, of some of 
the issues in dispute between Hydro-Québec and CF(L)Co concerning the May 
12, 1969 Power Contract between Hydro-Québec and CF(L)Co (the “Power 
Contract”), Schedule III of the Power Contract (the “Renewal Contract”, and 
collectively the “Contract”) ... 

[665] Thus, in paragraph 13 of his report, he makes the following judgment: 

Hydro-Québec's interpretation, on the contrary, is in my view, incompatible with 
the terms of the Contracts and industry practices and the documents described 
in Paragraph 15 of this report.370 

(Underlining added) 

[666] It goes without saying that the interpretation of the terms of a contract where the parties 
are not in agreement thereon is within the exclusive purview of the Court. 

[667] The same observation applies to Mr. Kendall’s conclusions regarding the absence in the 
renewed contract of the equivalent of clause 6.2 in the principal contract, in respect of which Mr. 
Kendall makes a judgment justified by “Industry Practices”. Here is the exchange in question: 

                                                
369 Transcript of testimony of Robert Kendall, 30 November  2015, p. 233, lines 22 to 25, p. 234, lines 1 to 25 and  p. 
235, lines 1 to 7. 
370 Exhibit D-153, Kendall Report, p. 3, par. 13. 
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Q. So, you're interpreting the contract, are you not? 

A. I'm looking at the ... what was done In the Contract, what was taken out, what 
was added in and applying industry practice to that, to come up with my 
conclusions that I had. I'm not trying to interpret the Contract, that's up to the 
Court to do. 
Q. Well, let's pause on that statement, Mr. Kendall. You've mentioned 6.2 a 
number of times today. And you say what you're doing is not interpreting the 
Contract because you're infusing industry practice into your analysis. Where do 
you see industry practice coming into play and what you've just told the court 
with regard to 6.2? 

A. The fact that it was removed and that a provision like 6.2 is interpreted in the 
industry practice as providing virtually complete operating flexibility to the buyer. 
And the removal of that, I'm trying to give meaning in the industry to why. 

In the industry, would we remove a provision like that if it wasn't to signal, to 
provide that there's less operational flexibility?371 

[668] Clearly, the omission from the renewed contract of a clause found in the principal 
contract cannot be interpreted in relation to industry practice, as Mr. Kendall has done. 

[669] These two examples are indicative of Mr. Kendall’s lack of objectivity.    

[670] In his report Mr. Kendall produces many contracts, pertaining primarily to the 
Southwestern U.S. market, that according to him are consistent with CF(L)Co’s interpretation of 
the concept of Continuous Energy in a context of monthly blocks of energy. However, in his 
report he fails to point out an important fact, as indicated in the following exchange: 

A. It's different. I wouldn't say it's totally different, no. You can have annual 
blocks, you can have monthly blocks like we have here. So they can be in 
different timeframes. 
Q. Yes, but you've not found a single contract with equal fixed monthly blocks of 
energy 12 months of the year, have you? 

A. No, I have not.372   

[671] In his report Mr. Kendall criticizes part of Mr. Lapuerta’s report which, it should be 
recalled, is based on economic principles, by quoting an excerpt from a website dealing with 
“economic efficiency” in order to discredit this aspect of Mr. Lapuerta’s report, despite the fact 
that this is not his area of expertise.373   

[672] To top it all off, in paragraph 54 of his report Mr. Kendall separates the contractual 
practices pertaining to electricity contracts into five categories, which are purportedly the 
chapters of his report. However, the Court had difficulty referring to those chapters because 
their titles in the body of the report differ considerably from the wording used in paragraph 54.  

[673] Thus, the fifth category in paragraph 54 is identified as follows: 

                                                
371 Transcript of testimony of Robert Kendall, 1 December 2015, p. 139, lines 18 to 25 and  p. 140, lines 1 to 21. 
372 Id., p. 116, lines 12 to 20.   
373 Exhibit D-153, Kendall Report, p. 29, paragraph 118. 
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v) using generations resources to match the buyer's system needs. 

However, the corresponding chapter in the report is entitled: 

Use of the Plant as a base Load Plant.  

and consists of only four paragraphs which entirely overlook the fact that since 1960 HQ 
has sought to and in fact has integrated the production of the Churchill Falls plant into its 
overall system. 

[674] The Court considers this to be a major omission, committed solely for the purpose of 
buttressing CF(L)Co’s position. 

[675] The Court concludes that despite having a degree of expertise regarding contracts for 
the purchase and sale of electricity, in the preparation of his report Mr. Kendall displays a lack 
of partiality [sic] and objectivity that completely undermines his credibility. 

MS. TANYA BODELL 

[676] The areas of expertise that CF(L)Co is asking the Court to recognize Ms. Bodell as an 
expert in are as follows: 

Ms. Tanya Bodell is an expert on commercial arrangements undertaken in the 
electricity industry for both regulated and competitive markets, as well as an expert 
on the design of wholesale and retail energy markets and rules surrounding these 
markets. Her expertise includes assessments of said markets, as well as the 
evaluation of financial and physical energy transactions, transmission and 
distribution assets and the analysis of power purchase and sale agreements.374 

[677] At the outset of her report on Continuous Energy, Ms. Bodell describes her mandate as 
having the following two aspects: 

 a) Provide an analysis of the custom and usage of the term "continuous energy" 
contemporaneous to the negotiation and signing of the Power Contract and the 
Renewal Contract* (together referred to as "the Contracts") between Churchill 
Falls (Labrador) Corporation (CF(L)Co) and Québec Hydro-electric Commission 
("Hydro-Québec"); and 

b) Examine the underpinnings of the Annual Energy Base, which is the basis for 
Continuous Energy as defined in the Renewal Contract, to understand how it 
relates to industry context and the intent of the parties regarding the 
interpretation of Continuous Energy.375  

(References omitted) 

[678] The Court’s reservations concerning Ms. Bodell stem from the fact that she makes some 
analyses in her report, particularly regarding the second aspect thereof which,  

                                                
374 Joint declaration of readiness for trial, p. 61 
375 . Exhibit D-155, Bodell Report, p. 2,  par. 5. 

500-17-078217-133 PAGE: 109
CIMFP Exhibit P-01475 Page 109



 

in the Court’s view, are more within the purview of an engineer than of someone with an MBA, 
even though her professional experience has always centered on the electricity industry. 
[679] When Ms. Bodell proposes to “examine the underpinnings of the Annual Energy Base ... 
to understand how it relates to industry context ...” she is entering completely unknown territory 
for two reasons:    

1) The interpretation of the manner in which the AEB should be calculated is a 
matter for the Court alone, as it is provided for contractually in Article IX of the 
Principal Contract. 

2) The underpinnings of the initial AEB, which in a way constituted the calculation 
basis, result from the application of various physical and mathematical principles 
by qualified engineers. Ms. Bodell thus does not have the required qualifications 
to interpret how those principles have been applied by the engineers, so as to 
reach her conclusion that the latter always considered that there would be excess 
energy.    

[680] While her area of expertise allows her to issue an opinion on the practices associated 
with the use of the term “Continuous Energy” since the 1960s, the Court considers that the 
portion described in paragraph 5 b) is not within her area of expertise. 

[681] Due to the foregoing, the Court will only take into account the first aspect of Ms. Bodell’s 
report, i.e. that dealing with the use of the term “Continuous Energy” during the period when the 
principal contract was signed.  

[682] It is now time to consider the experts’ reports. 

G) EXPERTS’ REPORTS 

• BODELL REPORT: Continuous Energy: an overview of Contemporaneous Industry 
context 

[683] Ms. Bodell’s report is in two stages. The first stage is intended to demonstrate what the 
term “Continuous Energy” means, and the second seeks to establish a link between that 
concept and the “Annual Energy Base”. 

[684] Ms. Bodell’s report is essentially aimed at demonstrating that the concept of “Firm 
Energy” is equivalent to what CF(L)Co interprets as being “Continuous Energy”, and that 
consequently any energy produced in excess of “Firm Energy” becomes “Excess Energy”, 
which is not covered by the renewed contract.  

[685] In order to make this demonstration, she establishes a link between the characteristics 
of various electrical products used over time in contracts, studies and books, in order to reach 
the conclusion that Continuous Energy is in fact Firm Energy. 

[686] Her interpretation actually goes much further, since once she has established a parallel 
between Firm Energy and Continuous Energy, she asserts that the discussions that took place 
between HQ and CF(L)Co regarding various products not necessarily identified as Firm Energy 
but which could be likened thereto attest to the fact that the concept of Continuous Energy is 
one that was current in the 1960s. Here are some paragraphs from her report that illustrate her 
reasoning: 
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51. Both “continuous energy” and “excess energy” are concepts used in the 
industry at the time of the drafting of the contract and were known to the 
negotiators, preparers, and signers of the contractual arrangements surrounding 
Churchill Falls.  

54. Documents and minutes from meetings taking place in the early 1960's 
indicate early introduction of the concept of continuous energy by CF(L)Co and 
Hydro-Québec during negotiations.  

55. Initially, the parties defined three different types of energy products that 
could be produced from the hydroelectric facility: "Guaranteed Energy" (later 
termed "Assured Energy"), "Probable Additional Energy" and "Excess 
Energy”.376  

 (References omitted) 

[687] That being said however, she specifies the following: 

11. Although these products may have different names from one contract to the 
next and within contemporaneous documents, the concept of firm versus nonfirm 
energy and firm versus nonfirm power generally holds (see Appendix 0). 
... 

17. Many of the terms or definitions from one discipline would be used in the 
context of another to the point where there were a number of different names for 
what effectively was the same type of electricity product. Differences in 
terminology between power contracts continue today. Thus, terms related to 
economic concepts such as firm or nonfirm products could end up in engineering 
textbooks, and an engineering term such as primary, secondary or continuous 
energy may appear in a commercial contract.377 
 

(References omitted) 

[688] By way of example, she includes an excerpt from what she terms a report but which is in 
fact from a book published in 1960 entitled “Energy in the American Economy, 1850-1975: An 
Economic Study of its History and Prospects”, neglecting to mention that the excerpt applies to 
run-of-river generating plants. The excerpt reads as follows: 

. . .  there is at any si te a minimum f low below which the stream 
normally can be expected not to fall. The power capability that this flow and 
the available head represent is termed the "continuous power" or "prime 
power" that can or could be produced at that site. The principal function of a 
storage reservoir for power purposes is usually to increase the minimum flow, 
hence the continuous power level.378   

[689] It is interesting to note however that right after this particular passage, the book in 
question goes on to cover the subject of “Terminology of Hydropower Resources” in which the 
authors make the following assertion: 
                                                
376 Exhibit D-155, Bodell Report, p. 17 and 18. 
377 Exhibit D-155, Bodell Report, p. 6 and 8. 
378 Id., par. 27. 
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The rationale and methodology of estimating hydropower resources have 
received a good deal of attention in recent years. especially under the aegis of 
the World Power Conference. Interest has been stimulated in improving and 
standardizing concepts and measurement techniques. As a result, there is 
currently coming into acceptance outside the United States a standard 
terminology in defining and measuring hydropower resources.3 The reason for 
the lack of enthusiasm for the subject in the United States does not appear in the 
literature but is obviously related to the difference of its energy position from that 
of most other countries. 379 

(References omitted) 
(Underlining added) 

[690] Thus, the same authors cited by Ms. Bodell highlight the emergence in 1960 of a 
standardization of concepts and measuring techniques in the field of hydro-electricity. Thus, this 
is clearly far from being an era of recognized and consistent usage. 

[691] On the basis of her analysis she comes to the following conclusion: 

36. Although the term "continuous energy" is not used as an explicit term in the 
contracts I have reviewed, energy that is [sic] can be made continuously 
available is equated to "firm energy" and "primary energy." In contrast, "nonfirm 
energy," "secondary energy" and "interruptible energy" are equated with excess 
energy, consistent with industry phraseology and language of the parties 
negotiating the Letter of Intent, Power Contract and Renewal Contract, as 
described in the next section. 380 

[692] The phraseology referred to by Ms. Bodell in paragraph 36 of her report turns out to 
pertain to projects or contracts in which the concepts of “Firm Energy” and “Secondary 
Energy”381 are dealt with, and a third in which the terms used are “Basic Energy” and 
“Additional Energy”.382  

[693] In addition, in the course of her cross-examination, Ms. Bodell agreed that the two 
engineering manuals that she consulted in preparing her report do not use the term 
“Continuous Energy” per se, which is instead the result of her interpretation. Here is the excerpt 
from the transcript: 

A. It is correct that the hydroelectric engineering textbooks that we looked for 
and found do not use the term "continuous energy" in a defined format. 
However, there was another important aspect of those hydroelectric engineering 
textbooks which was helpful to us in understanding how the parties may have 
been using these terms. And that was the fact that primary energy, which is 
defined as a block of energy, can be increased with reservoir storage. And when 
looking at the Clinch and McParland calculations, it was very helpful to note that 
that was a similar calculation that they had made.383    

[694] The same observation applies to paragraph 21 of her report where she states “... and 
                                                
379 Exhibit P-392, p. 440. 
380 Exhibit D-155, Bodell Report, p. 12, par. 36. 
381 Id., p. 13, section 3.3.1 Hoover Dam, p. 13 to 15, section 3.3.2 Power authority of the State of New York. 
382 Id., p. 15, section 3.3.3 Parker-Davis Project. 
383 Transcript of testimony of Tanya Bodell, 3 December 2015, p. 136, lines 7 to 21. 
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continuous energy was defined as the amount of energy available at minimum hydrological 
conditions”. Here is the relevant excerpt from the transcript: 

Q. Where was it defined? 

A. I see. 

Q. Where do we find that definition in the textbooks, Ms. Bodell? 

A. That is not defined in the textbooks.384 

[695] Once again, it is evident that her use of the expression “was defined” is incorrect, as it is 
her interpretation, not a definition. 

[696] Moreover, Ms. Bodell agreed that the Glossary of Electric Utility Terms sent by Mr. 
McParland to Mr. Hobson of CF(L)Co on November 14, 1963385 does not contain a definition of 
“Continuous Energy”. 386 

[697] The Court notes from this part of the Bodell Report dealing with authors and other 
contracts that Ms. Bodell makes a connection between various electrical products in order to 
substantiate her opinion that “Firm Energy” is equivalent to “Continuous Energy”. However, it 
turns out that the term “Continuous Energy” was neither used nor defined by those authors or in 
those contracts. 

[698] Subsequently, Ms. Bodell turns to the engineering reports prepared in connection with 
the Churchill Falls project in order to support her theory. 

[699] Again in order to establish a link between “Continuous Energy” and “Firm Energy”, Ms. 
Bodell engages in an exhaustive analysis of the report of engineer Clinch from Acres, prepared 
in 1964.387 

[700] For the purpose of her analysis Ms. Bodell presents a table in which she attributes to Mr. 
Clinch definitions of energy classifications, namely “Firm Energy”, “Additional Firm Energy” and 
“Excess Energy”.388 These definitions, which are presented as if they were verbatim, are 
actually not.  

[701] Based on this table, Ms. Bodell concludes that the “Firm Energy” of which Mr. Clinch 
spoke is in fact “Continuous Energy”. 

[702] Taking her approach a step further, she goes on to analyze the notes and calculations 
prepared, also in 1964, by Mr. Donald MacParland, the engineering vice president of CF(L)Co, 
and comments on the figures he arrived at.  

[703] Even though the Court has decided that Ms. Bodell does not have the necessary 

                                                
384 Id., p. 139, lines 9 to 13. 
385 Exhibit P-83 
386 Transcript of testimony of Tanya Bodell, 3 December 2015, p. 161. 
387 Exhibit D-155, Bodell Report, p. 19.  
388 Id., p. 19, par. 60. 
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expertise to opine on aspect (B) of her report, some comments are in order regarding the link 
she establishes between aspect (A) and aspect (B) in order to buttress the position of CF(L)Co. 

[704] Thus, in paragraph 66 of her report, based on the numbers appearing in Mr. 
MacParland’s notes, Ms. Bodell determines the additional energy available to be 9%, or 2.9 
terawatt-hours. All this, according to Ms. Bodell, shows that Excess Energy was contemplated 
by CF(L)Co during the negotiations and that the corollary is that Firm Energy was what the 
parties had in mind for the definition of “Continuous Energy” in the renewed contract.   

[705] Subsequently, based on her analysis of the terms either used or repeated in the LOI, the 
principal contract and the renewed contract, Ms. Bodell notes that the term “Excess Energy” 
does not appear in the renewed contract. 

[706] She also goes on to comment on the fact that in the course of the negotiations the value 
of the Annual Energy Base was revised downwards, which prompts her to state: 

95. As illustrated in Figure 5, the starting point for the Annual Energy Base is not 
and never was intended to be an estimate of the average energy that could be 
produced by the plant. The estimate of continuous energy set in the Letter of 
Intent at 32.2 TWh per year reduced to 31.5 TWh per year to be the Initial 
Annual Energy Base under the Power Contract reflects the amount that the 
parties were willing to consider firm for purposes of capacity payments. 

114. An additional factor which demonstrates that the AEB was not meant to 
constitute an average of the energy that can be produced by the plant is the 
starting value for the Annual Energy Base, which was initially calculated at 32.2 
TWh per year and finally set at 31.5 TWh per year, at the time representing firm 
energy that CF(L)Co could provide on a continuous basis, not an annual average 
of available energy. Considering the provision of the Power Contract which 
prevents increases or decreases to the Annual Energy Base in excess of 3 1/3 % 
compared to the value previously in effect, it is obvious that the parties did not 
intend the Annual Energy Base to be a true average. 

(References omitted) 

[707] Thus, based on the principle that Excess Energy was not mentioned in the renewed 
contract and that the initial AEB had been revised downwards between the negotiations and the 
conclusion of the contract, the necessary implication is that the parties considered that there 
would be excess energy that would not be part of the Continuous Energy. 

[708] Ms. Bodell also proceeds to analyze the positions of each of the parties concerning the 
calculation of the “Final Annual Energy Base” and makes the following conclusion: 

116. Hence, actual numbers show that the Annual Energy Base is not equal to, 
but rather lower than the average energy that can be made available from the 
plant to Hydro-Québec on an annual basis according to 40 years of hydrological 
flows and operations. 

118. As provided for in the Power Contract and as proposed by Hydro-Québec in 
2012, the Final Annual Energy Base can be no more than the original estimate of 
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the amount of energy that could be made continuously available to Hydro-
Québec less recaptured energy. Therefore, at the very least, the Final Annual 
Energy Base cannot and will not include excess energy above the maximum limit 
defined in the Power Contract. 

(Underlining added) 

[709] In short, according to Ms. Bodell, even if though the term “Continuous Energy” was not 
used during the period when the principal contract was concluded and renewed, various 
documents, be they books, reports or contracts, allow her to infer that “Continuous Energy” is 
equivalent to “Firm Energy” and thus does not include “Excess Energy” and that the “Final 
Annual Energy Base” on which CF(L)Co based itself to determine the quantity of energy 
equivalent to “Continuous Energy” should not include “Excess Energy”.  
 
[710] As we shall see, Mr. Lapuerta has a different conception altogether of both the initial and 
final AEB.  

•    LAPUERTA REPORT: An Economic and Financial Analysis of the Renewed Power 
Contract between Hydro-Québec and Churchill Falls (Labrador) Corporation Limited. 
 

[711] Mr. Lapuerta defined his mandate as follows: 

I have been asked by Norton Rose Fulbright Canada LLP on behalf of Hydro-
Québec to provide an economic and financial analysis of the long-term power 
contract signed on May 12, 1969 by Churchill Falls (Labrador) Corporation 
Limited (CF(L)Co) and the Commission hydroélectrique de Québec (Hydro-
Québec) (the Contract), with a particular focus on Schedule III, known as the 
Renewed Power Contract, which comes into force on September 1, 2016, and 
expires on August 31, 2041 (the Renewal Period), I have focused the analysis 
on matters that can provide Insight into the different interpretations of the 
Renewed Power Contract put forth by Hydro-Québec and CF(L)Co.389 

[712] Mr. Lapuerta insists that the economic and financial analysis of both the principal 
contract and the renewed contract is essential due to the unique nature of the private financing 
of the project for both Brinco, as an investor, and HQ as co-participant and principal 
customer.390  

[713] The economic approach also appears to the Court to be the most appropriate, as the 
decisions made regarding both the principal contract and the renewed contract were prompted 
by business considerations. 

[714] Mr. Lapuerta explained that from an economic point of view, HQ’s decision to invest in 
the Churchill Falls project rather than in constructing generating facilities in Quebec was based 
on the production capacity of Churchill Falls, which would allow it to increase the flexibility of its 
network.  

[715] For according to Mr. Lapuerta, even after taking into account the Twinco Block and the 
Recall Block, the amount of energy dedicated to HQ was still considerable. 

                                                
389 Exhibit P-79/5, Lapuerta Report, par. 6.  
390 Transcript of testimony of Carlos Lapuerta, 9 November  2015, p. 17 and  18. 
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[716] Mr. Lapuerta emphasized the financial concessions that HQ agreed to in order to get the 
project built, which he associated with what he terms Volume Risk. Here are his comments in 
that regard: 

A. For the first 40 years, my report describes the take or pay commitment which 
is part of the volume risk, as two thirds, one third, while also recognizing that 
there were provisions that would kick in after the beginning of eight years and 
then once every four years to allow refunds or payments going from one side 
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to another to address variations in the output of the plant relative to Annual 
Energy Base. Volume risk in the first 40 years was also addressed by such 
issues as the completion guarantee which was a commitment by Hydro-Québec 
to ensure the solvency of the project, to make sure that it would be constructed, 
despite costs overruns and there are also ... there's also provision for Hydro-
Québec to rebuild the facility in the event of force majeure. And so that also is a 
way of addressing volume risk. Those provisions allocated risk to Hydro-Québec. 
And then, over the last 25 years in the Renewed Power Contract, the volume risk 
is 100% with Hydro-Québec, except for plant deficiency in which CF(L)Co bears 
volume risk. I should say there's also an exception for plant deficiency in the first 
40 years.391 

[717] Another element he takes into consideration is the utilization factor of the Churchill Falls 
plant, which he evaluates at 82% of its capacity, a percentage that is consistent with a sole 
purchaser wanting some flexibility. Moreover, he describes the Churchill Falls facility as a 
“Flexible Base Load Plant”.392  

[718] Mr. Lapuerta places a great deal of emphasis on this flexibility, which is dealt with in the 
following four sections of his report: 

• The Value of Seasonal Flexibility 
• The Seasonal Flexibility of Churchill Falls 
• Multi-Annual Flexibility 
• The alleged sacrifice of Seasonal and Multi-Annual Flexibility 

[719] It comes as no surprise that Mr. Lapuerta identified weekdays during the winter as the 
peak demand period for electricity and the trough as the summer months. 

[720] This North American reality means that generating stations with reservoirs use the 
springtime to replenish them for the next season and take advantage of the summer demand 
trough to perform maintenance on their facilities. 

[721] Mr. Lapuerta explained that most generating stations in the HQ system have variable 
chute heights, which means that at winter’s end, when the reservoirs are at their lowest, the 
efficiency of the generating stations is reduced, as they require more water to generate the 
same amount of energy.393  

[722] This accounts for the significance of the Churchill Falls facility. Because of its vast 
reservoirs and topographical situation, it is unique in having a constant chute height throughout 
the year, making it particularly efficient at producing energy. 

[723] In Mr. Lapuerta’s view, this particular feature of the Churchill Falls plant, which was 
known of before it was even built, represents a financial advantage for HQ, as in periods of high 
demand, it can use energy produced by Churchill Falls rather than by so-called peaking 
stations such as thermal power plants, which are much more expensive to operate. 

[724] The following is an excerpt from the Lapuerta Report dealing with the integration of the 
                                                
391 Transcript of testimony of Carlos Lapuerta, 9 November 2015, p. 94, lines 12 to 25 and  p. 95, lines 1 to 17. 
392 Id., p. 155, lines 5 to 11.  
393 See Exhibit H.Q. DEM-12, which aptly illustrates the phenomenon of chute height. 
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Churchill Falls station into the HQ system from the standpoint of flexibility: 

61. The memo further said "they [Hydro-Québec] feel our plant should be fully 
integrated into their own system". Here, "the system" is the set of all power 
stations owned directly by Hydro-Québec, and "integrating" refers to the ability to 
co-ordinate the operation of Churchill Falls with all other power stations in the 
Hydro-Québec portfolio, so that Hydro-Québec could make the most efficient 
decisions concerning which power stations to operate at which times of year. 
Integrating Churchill Falls into their system meant that Hydro-Québec could use 
the seasonal flexibility of Churchill Falls to reduce its reliance on hydro-electric 
facilities that became less efficient as their reservoir levels depleted in winter.  

[725] Using a diagram,394 Mr. Lapuerta showed that HQ benefited from multi-year flexibility 
thanks to the Churchill Falls plant, as it took more energy from it in years when water supply 
was abundant and less during years when water was not as plentiful. 

[726] According to Mr. Lapuerta, by exploiting its reservoirs on a multi-year basis, HQ thereby 
avoided the risk of spills.395  

[727] Finally, with respect to flexibility, Mr. Lapuerta takes issue with the principle put forward 
by CF(L)Co to the effect that, according to its interpretation, HQ would benefit from the same 
flexibility, but intra-monthly. 

[728] It will be recalled that according to CF(L)Co’s interpretation of Continuous Energy, 
deliveries of energy and power to HQ represent the “Final Annual Energy Base” spread out 
almost equally over the 12 months of the year.396   

[729] It should also be recalled that according to CF(L)Co’s interpretation, deliveries of power 
under the GWAC would also be affected and would be subject to the intra-monthly flexibility.   

[730] In furtherance of his position on flexibility, he examines the following major issues: 

- Economic inefficiency of the scenario envisaged by CF(L)Co. 
- The economic efficiency arguments put forward by CF(L)Co. 
- The negotiations that took place between the parties. 

[731] Mr. Lapuerta first of all explains that it would not be profitable for CF(L)Co to sell 
electricity to HQ exclusively as Continuous Energy as it proposes to do, unless CF(L)Co 
intends to use the plant’s residual or excess capacity to sell energy and power to third parties, 
which is the logical conclusion. 

[732] Remember that in her report Ms. Bodell, in addition to her analysis of the term 
Continuous Energy, also commented at length on and made a connection with its counterpart, 
Excess Energy. 

[733] And therein lies the problem, in his view. 
                                                
394 Exhibit P-79/28, Lapuerta Report, Figure 5. 
395 Id., p. 25, par. 69. 
396 There will in fact be a slight variation depending on the number of days in a given month. Exhibit H.Q. DEM-18/3 
provides an example of this intra-monthly flexibility, where maximum energy deliveries would be during the day on 
weekdays, while only the minimum capacity would be available to HQ at night and on weekends. 
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[734] He pointed out that sales to third parties could lead CF(L)Co to manage its reservoirs 
differently. Thus, if CF(L)Co increased its production to satisfy new customers and water 
availability was below average, it is possible that CF(L)Co would not be able to deliver the 
Continuous Energy as it itself defines it, whereas under the renewed contract HQ assumes 
100% of the hydrology related risk. 

[735] And as Mr. Lapuerta showed, insufficient water availability is not, under the principal 
contract or the renewed contract, a “deficiency” for which CF(L)Co is required to pay 
compensation. 

[736] At this point the Court would like to correlate the calculation of the final AEB and the 
possibility of making sales to third parties. Thus, CF(L)Co’s calculation is lower than that of HQ, 
which means that there would be less energy and power sold to HQ at the rate established in 
1969 and more energy and power for export at today’s rate. This constitutes an obvious 
financial incentive for CF(L)Co. 

[737] Mr. Lapuerta also contends that the change in the risk borne by HQ between the 
principal contract, which provides for a tariff that is 2/3 fixed and 1/3 according to deliveries, 
and the renewed contract, which transitions to 100% Take or Pay, is incompatible with the 
economic approach contemplated by the negotiators. Here is an excerpt from his testimony that 
aptly summarizes his thoughts regarding the hydrology-related risk: 

A. Yes, so during the first 40 years, the way the contract was, is efficient in the 
sense that the party who controls the reservoir is the one that bears the risk of 
insufficient water. And so if Hydro-Québec were to manage the reservoir in a 
way that was inefficient, Hydro-Québec itself would bear the costs. Now, that 
alignment of risk and control no longer occurs under the CF(L)Co interpretation 
of the Renewed Power Contract. Under the CF(L)Co interpretation, CF(L)Co 
would control the reservoir level but would not bear the risk of insufficient 
water.397 

[738] Mr. Lapuerta also considers that the theory of intra-monthly flexibility proposed by 
CF(L)Co would be economically inefficient for CF(L)Co, as its implementation, especially during 
the winter months, would involve frequent and abrupt start-ups and shutdowns of production 
units, which would prematurely wear down the equipment. 

[739] Mr. Lapuerta also considers that the loss of multi-year flexibility currently enjoyed by HQ 
would be inefficient for CF(L)Co, as the management of deliveries that HQ would have to 
undertake would increase the risk of spills during periods when the water supply is plentiful. 

[740] Finally, with respect to flexibility, he concluded that a drastic change in the way the 
facility was managed during the first 40 years versus the way it would be managed during the 
next 25 years as suggested by CF(L)Co is not the most efficient way to operate a generating 
station with reservoirs such as those at Churchill Falls. 

[741] Mr. Lapuerta also addresses the various inconsistencies in the existing contractual 
relations between HQ and CF(L)Co that would arise if CF(L)Co’s interpretation were followed. 
Thus, part of the clause dealing with the operational flexibility given to HQ, which is found in 

                                                
397 Transcript of testimony of Carlos Lapuerta, 9 November 2015, p. 58, lines 19 to 25 and  p. 59, lines 1 to 8. 
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both the principal contract and the renewed one, particularly regarding hydrology, would 
become meaningless.398 

[742] As for the impact of CF(L)Co’s interpretation on the GWAC, Mr. Lapuerta stated the 
following, wherein he insists on the fact that nothing in the documentation he consulted 
pertaining to the negotiation and conclusion thereof by the parties indicated that there would be 
a fundamental change as of September 1, 2016: 

A. Yes. So, under the CF(L)Co interpretation, the GWAC can no longer do what I 
described as pulling summer generation into the winter where it's more valuable. 
What it would continue to do, or what it would begin to do, would be to allow 
Hydro-Québec within a winter month to pull generation from the less- valuable 
off-peak periods of the winter month into the peak periods that have the most 
value within that same winter month, but it would no longer be bringing summer 
energy into the winter. 

Q. Did you see anything in the GWAC which in any way reflects a switch in the 
regime from before August 31st, 2016 to afterwards? 

A. I have seen nothing in the GWAC agreement itself or in the negotiating 
documents leading up to the agreement that would suggest a significant 
change in its function on the commencement of the Renewed Power 
Contract.399 

[743] Mr. Lapuerta also commented on the constant increase in the price schedule related 
to the GWAC: 

 ... And furthermore, the CF(L)Co interpretation of the Renewed Power 
Contract implies a significant reduction in the value of the GWAC after 2016. 
And before a buyer and seller would agree a price schedule for the GWAC 
that involved constant percentage increases over time, they would have ... 
they would analyze the implied decrease in value by the CF(L)Co 
interpretation and you would have seen either a refusal to have the 1% 
increase or at least a negotiation in which Hydro-Québec would have sought a 
decrease in the price of the GWAC after 2016 to reflect its reduction in 
value.400 

[744] With respect to the concept of Continuous Energy based on the final AEB, Mr. 
Lapuerta profoundly disagrees with Ms. Bodell’s opinion to the effect that it is simply Firm 
Energy and nothing more: 

Q. If you apply any of the definitions of firm energy, the concept of firm energy 
and its various descriptions that Ms. Bodell uses in her report, can you 
describe the final Annual Energy Base as being made up entirely of firm 
energy? 
A. No, no, she describes firm energy as the amount that the facility can 

                                                
398 Exhibit P-1, clause 4.2.1 of the principal contract and clause 4.1 of the renewed contract. 
399 Transcript of testimony of Carlos Lapuerta, 9 November 2015, p. 203, lines 16 to 25 and  p. 204, lines 1 to 13. 
400 Id., p. 62, lines 23 to 25 and p. 63, lines 1 to 12. 
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produce under the worst year on record. We have the engineering study which 
anticipated that the worst year, over 40 years, would be only 26 terawatt-
hours, and then we also have the actual experience which shows indeed that 
a year arose under which the average annual ... the output of the plant was 
only 26 terawatt-hours.401 

[745] At this point the Court should specify the essence of the conclusions Mr. Lapuerta 
arrives at regarding the final AEB, on which the quantum of Continuous Energy is based. 
Here is what he said in this regard: 

A. It reflects the average potential of the plant to produce energy as informed 
by the hydrological conditions over the previous 40 years. 
Q. Is there any certainty that the plant will be able to produce all of this final 
Annual Energy Base in every year going forward? 
A. No, no, in fact, the expectation would be that it would produce ... if there 
would be dry years in which it would produce less than that, going forward, 
and if it sought to operate the plant, if the parties sought to operate the plant, 
giving 

constant amounts of energy every month, then the average long-term output of 
the plant would even be lower [than] that suggested by the accumulated 
experience over the previous 40 years, because the system of operating the 
plant over the previous 40 years was calculated to maximize the average energy 
output. By a regime of operating under fixed monthly quantities, it would be 
calculated to incur greater spill and therefore reduce the average annual output 
of the plant.402 

[746] In support of this assertion, Mr. Lapuerta testified at length on part of the Acres report 
entitled “Technical Abstract and Engineers Evaluation”403 and particularly on chart no. 32, 
prepared in connection with the bond issue led by Morgan Stanley. 

[747] The relevance of chart no. 32 is that it shows how the engineers arrived at an initial 
evaluation of 31.9 billion KWH, taking into account both the years when the water supply was 
plentiful and those when it was not. 

[748] In addition, during his testimony and with the aid of this same report and the Offering 
Memorandum, Mr. Lapuerta explained how the initial AEB came to be established at 31.5 
whereas the engineers’ evaluation was 31.9 billion KWH.404 

[749] Thus, according to him, the engineers’ lower evaluation was more or less arbitrary and 
based on the premise that it was ultimately only an estimate. 

[750] According to Mr. Lapuerta, this chart patently demonstrates that the AEB was never 
envisaged as solely Firm Energy, as the years of poor hydrology shown thereon would not 
have even allowed achieving the levels of Firm Energy on which the parties had agreed upon 
when the principal contract was concluded. 

                                                
401 Id., p. 153, lines 4 to 19. 
402 Id., p. 152, lines 2 to 25 and p. 153, lines 1 to 3.. 
403 Exhibit P-198. 
404 Transcript of testimony of Carlos Lapuerta, 9 November 2015, p. 112, lines 17 to 25, p. 113 to 119, p. 120, lines 1 
to 7 
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[751] He aptly summarizes his opinion in the following exchange: 
A. Yes. So, the average ability to generate electricity is a broad term that 
encompasses all types of electricity whether we call it firm or non-firm. Now, the 
concept of firm electricity is just part of the electricity that the facility can produce. 

So. it's less ... it's less than the average total output of the plant, it's inherently 
less because some of the output of the plant is variable depending on 
hydrological conditions. 

Q. So, if I understand you correctly, you're saying that the amount of firm energy 
a plant can produce is less than the average annual?405 

A. Yes, yes. The final Annual Energy Base just includes the total without 
screening out anything that may have been called excess over the first 40 years, 
everything is included. There's no express limitation to firm. 

(Underlining added) 

[752] Finally, commenting on the various electricity sale contracts relied upon by Ms. Bodell 
and Mr. Kendall, he makes the following assertion: 

A. So, the contracts provided by Mr. Kendall and Ms. Bodell show that parties 
define flexibility in their long-term power contracts, and they also show that 
there's no contract that they have provided that shows a shift in the flexibility 
terms over the course of a long-term contract of the nature that is being 
proposed or is involved in the CF(L)Co interpretation of the Renewed Power 
Contract. So, it is ... I would have expected if the flexibility ranges were to 
change so significantly, that you would see something more explicit in the 
Renewed Power Contract.406 

(Underlining added) 

[753] Mr. Lapuerta concludes his report with the following five assertions, which the Court 
loosely summarizes as follows: 

• Both the principal contract and the renewed contract provide that nearly the entire 
production of Churchill Falls would be purchased by HQ, who however assumed 
100% of the Volume Risk for the last 25 years. 

• By dint of its characteristics, the plant gave HQ the benefit of flexibility during the 
first 40 years, but the interpretation of CF(L)Co’s obligations for the next 25 years 
now advocated by it would render the plant’s operation inefficient, which is 
definitely not what the parties intended at the time. 

• Sales by CF(L)Co of residual or excess energy to third parties pursuant to its 
                                                
405 Transcript of testimony of Carlos Lapuerta, supra, p. 102, lines 20 to 25 and p. 103, lines1 to 15.  
406 Id., p. 198, lines 5 to 19. 
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interpretation could prevent it from meeting its obligations towards HQ, particularly 
during periods of poor hydrology. 

• Nothing in the documentation pertaining to the negotiation and conclusion of the 
principal contract or the renewed contract suggests that the parties contemplated 
such a drastic change for the last 25 years of the contract. 

• CF(L)Co’s interpretation to the effect that energy and power were considered 
separate products during the 1960s is incorrect, as they are rather the result of the 
deregulation of the North American market in the late 1990s.407 

• PFEIFENBERGER REPORT: CF(L)Co's Sales of “Interruptible” Power. 
 
[754] Mr. Pfeifenberger’s area of expertise is interruptible sales. He defines the essence of his 
mandate as follows: 

4. I have been asked by Norton Rose Fulbright Canada LLP on behalf of Hydro-
Québec to provide an independent economic and industry-practices analysis 
concerning the sale of "interruptible power" by Churchill Falls (Labrador) 
Corporation Limited ("CF(L)Co") above and beyond the 300 MW recapture block 
provided in the May 12, 1969 agreement between Québec Hydro-Electric 
Commission ("Hydro-Québec") and CF(L)Co (the "Power Contract", including 
Its Schedule III, known as the "Renewed Power Contract").408 

[755] Mr. Pfeifenberger has assumed, and it is not denied moreover, that CF(L)Co is making 
interruptible sales to NLH over and above the 300 MW Recall Block, for export to the U.S. 
market. 

[756] During his testimony Mr. Pfeifenberger defined as follows the two main thrusts of his 
report. 

• Is the 300 MW Recall Block intended for export a maximum? 

• Are interruptible sales truly interruptible, i.e. can they be interrupted in due time so as 
to give HQ access to the capacity it may require under the contract? 

[757] By definition, analysis of this second point assumes that the interruptible transaction is 
over and above the limit of the recalled 300 MW and is destined for export. 

IS THE 300 MW RECALL BLOCK A MAXIMUM? 
[758] Mr. Pfeifenberger maintains that the wording used in both clause 6.6 of the principal 
contract and clause 5.4 of the renewed contract, i.e. “in the aggregate shall not exceed 300 MW 
during the term of the contract” denotes an absolute limit, since at the time of the negotiations 
the concepts of power and energy were closely linked. It is useful in this regard to consider 
paragraph 32 of his report: 

                                                
407 Exhibit P-79/55/56, Lapuerta Report, par. 159 to 163.  
408 Exhibit P-80/4, Pfeifenberger Report, par. 4. 
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32. Given these definitions, industry participants in the 1960s at the time of the 
contract signing (as well as today) would have understood that specifying any 
limits to the delivery of "power and energy" meant limiting both the maximum 
MW rate at which power is transferred as well as the total MWh of delivered 
energy. Because the Power Contract defines Recapture as "withholding from the 
power and energy agreed to be sold" to Hydro-Québec, any industry participant 
in the 1960s (as well as today) would have reasonably concluded that the 
recapture provisions of the Power Contract were meant to limit both the power 
and energy that CF(L)Co could withhold from contractual commitments to Hydro-
Québec.409 

(References omitted) 

[759] Moreover, in his view the fact that the negotiators at the time thought fit to take into 
account the load factor of the plant while establishing a maximum of 2,362 billion kilowatt hours 
indicates that it was definitely a maximum. For clause 6.6 of the principal contract specifies “for 
a maximum withholding of 2,362 billions kilowatt hours per year” while clause 5.4 of the 
renewed contract expresses it this way: “for a maximum withholding thereunder and hereunder 
of 2,362 billions kilowatt hours per year ...”.410 

[760] To support his opinion, he points to certain terms used in a brief that CF(L)Co submitted 
in February 1973 to an energy committee struck by the Newfoundland government. 411 

[761] In his testimony Mr. Pfeifenberger also referred to Mr. Henderson’s testimony to the 
effect that the 300 MW constitutes an absolute maximum. Here is the relevant  portion of the 
transcript: 

Q. And you will confirm to the Court that, if you take 300 megawatts and you 
apply the load factor of 90%, and you multiply it by the number of hours in a 
year, it will give you the quantity of energy of 2.362 billion kilowatt-hours per 
year? 

A. Not precisely. 

Q. No? 

A. No. And I can't explain why there's a difference, but I think it's maybe 2.3652. 

Q. So, the last decimal is rounded off for some reason? 

A. For some reason, it was, and it ... anyway, I'm not sure why, but anyway 
I know it's a fact because we had to deal with this in the other agreements. 

Q. And the price payable by NLH to CF(L)Co tracks the price of the Power 
Contract between CF(L)Co and Hydro-Québec? 

A. That's correct. 
                                                
409 Exhibit P-80/16, Pfeifenberger Report, par. 32.. 
410 Exhibit P-80/17, Pfeifenberger Report, par. 35 and 36. 
411 Exhibit P-80/18, Pfeifenberger Report, par. 37 and  P-41/106, Factum of CF(L)Co 
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Q. And the Recall PSA expires on August 31, 2041 which corresponds to the 
end date of the Power Contract between Hydro-Québec and CF(L)Co? 

A. That's correct. 

Q. And again, Mr. Henderson, in this March 1998 version of the Recall PSA, 
there is no provision contemplating the sale by CF(L)Co to NLH of interruptible 
power? 

A. That's correct. 

Q. And, in fact, you confirmed during your testimony back in May of 2015 that 
you could not recall that the possibility of NLH purchasing interruptible power 
from CF(L)Co over and above the 300 megawatts even ever came up during 
those negotiations? 

A. That's correct.412 

[762] Finally, Mr. Pfeifenberger explained that if CF(L)Co were able to exceed this 300 MW 
limit that would mean more flexibility for it and less for HQ. 

[763] That is the essence of Mr. Pfeifenberger’s contention regarding the 300 MW limit, which 
is found in paragraphs 30 to 39 of his report. 

ARE INTERRUPTIBLE SALES TRULY INTERRUPTIBLE?  

[764] Mr. Pfeifenberger establishes three conditions that in his view are essential for 
characterizing electricity sales as interruptible, which the Court loosely summarizes as follows: 

1.  Sales by NLH to customers other than HQ should have a lower priority than sales to 
HQ, including during periods when the production capacity of the plant is limited. 

2. It should be possible for CF(L)Co to interrupt its sales to NLH at any time if HQ 
requires deliveries. 

3. NLH should also be able to interrupt its sales to third parties if such sales are 
pursuant to interruptible sales by CF(L)Co 413 

[765] That being said, Mr. Pfeifenberger agrees that CF(L)Co’s Operations Handbook414 
establishes the order of priority for deliveries as follows: 

• Twinco (225 MW) 

• NLH Recapture Energy (300 MW) 

• Hydro-Québec Production (3863.5 MW in the summer, 4082.6 MW non-
summer, plus 682 MW during GWAC) 

                                                
412 Transcript of testimony of Robert Henderson, 5 November 2015, p. 123, lines 6 to 25 and  p. 124, lines 11 to 18. 
413 Exhibit P-80/19, Pfeifenberger Report, par. 41. 
414 Exhibit D-39. 
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• NLH interruptible power 

[766] Thus, according to its Operations Handbook, CF(L)Co appears to meet the first 
premise posited by Mr. Pfeifenberger. 

[767] However, Mr. Pfeifenberger makes the following qualification: 

A. What I saw from the schedule and power-flow data was that, if there was a 
problem at the Churchill Falls plant that made it impossible for CF(L) Co to 
deliver both interruptible power to NLH and firm sales to Hydro-Québec, it 
curtailed the firm sales to Hydro-Québec before changing sales to NLH of 
interruptible power. 

Q. We will look at examples of that in a moment. What does the handbook 
provide or contemplate in terms of the ability for Hydro-Québec to change its 
schedules? 

A. Reading the Operations Handbook, from an industry practice perspective, it 
recognizes that Hydro-Québec can change its schedules in real time and 
during the delivery hour, and it lays out actions that are supposed to be taken 
if CF(L)Co needed to accommodate such a real-time or within-hour scheduling 
change by Hydro-Québec.415 

[768] In fact, the difficulty raised by Mr. Pfeifenberger is apparently due to a schedule 
change by HQ, as appears from his cross-examination: 

Q. But because of these provisions, you would agree with me, we've talked about 
lock-down periods and the market rules that, under the contract, HydroQuébec, 
has its own lock-down period because of that and cannot change its daily 
schedule after 14:00 the day before except in emergency cases. Correct? 

A. I disagree. It says it can change its schedules in real time for major reasons 
and emergency conditions. And major reasons, I would think, would include 
energy needed from reserves.416 

[769] Based on the premise he has established, Mr. Pfeifenberger goes on, with the aid of his 
Figure 5, to examine situations where CF(L)Co delivered quantities of energy and power to 
NLH in excess of the 300 MW Recall Block and consequently reduced deliveries to HQ.417 

[770] It should be noted that in his testimony Mr. Pfeifenberger specified that the 13 examples 
in the original Figure 5 in his report are based on a compilation of some 800 hours during which 
the interruptible sales exceeded the 300 MW limit and a problem was encountered at the plant. 

[771] And in fact the problems at the plant noted under the heading “Plant Capacity Change” 
were caused either by a breakdown or by over-utilization of equipment resulting in overheating 

                                                
415 Transcript of testimony of Johannes Pfeifenberger, 13 November 2015, p. 44, lines 21 to 25 and  p. 45, lines 1 to 
16. 
416 Id., p. 146, lines 6 to 19.  
417 Figure 5 of his report initially contained 13 examples (Exhibit P-80/21). At the hearing, Mr. Pfeifenberger produced 
a revised Figure 5 containing 37 examples (Exhibit P-80A). 
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of the stators.418 

[772] It should also be noted that the 13 original examples are concentrated in a period of 
eight specific days, while the 24 other examples in the revised figure 5 are concentrated in an 
11-day period. 

[773] Mr. Pfeifenberger subsequently testified at length on these various examples while 
referring to a three-ring binder containing excerpts of various exhibits already filed. 

[774] With respect to all of these examples, the Court notes the following: 

• They were short in duration, varying from one to a few hours. 

• Most of the time the reduction in the delivery to HQ was at the request of CF(L)Co, 
on the grounds of a “Plant Capacity Change” when the plant effectively 
encountered a problem due to either a breakdown or over-utilization of the 
equipment. 

 
• During the period in question, exports to NLH were in excess of 300 MW. 

[775] Mr. Pfeifenberger explained that CF(L)Co gave preferential treatment to NLH, at the 
expense of HQ, when the plant encountered technical problems, because of the lock-in periods 
that NLH had to respect with its U.S. customers, which prevented it from interrupting its exports. 

[776] According to him, HQ should have access to the capacity of the plant, even where it did 
not initially request it. The following excerpt summarizes his thoughts on the matter: 

A. Yes. So as you use part of the operating reserve to make up for the 
shortcoming that you've just experienced, you need to supplement the operating 
reserves. So, you need to have spare capacity available elsewhere on the 
system to get back to the minimum reserve requirement that is the absolute 
minimum that every operator needs to keep. So, you need spare capacity on the 
system to keep the system reliable and you need to basically have more spare 
capacity so you can maintain the operating reserves after a reliability event.419  

[777] Generally, Mr. Pfeifenberger affirms that interruptible sales affect the flexibility afforded 
HQ, because when it chooses not to use the full capacity of the plant to make exports itself to 
neighbouring markets, it is because it wants to preserve its reservoirs, including those of 
Churchill Falls, particularly in the spring and summer when they are being replenished. 

[778] That being said, during cross-examination he admitted that interruptible sales, in their 
current quantities, have little long-term effect on the reservoirs: 

Q. I didn't put my question very well. What's the long-term impact on the 
reservoir about flexibility? 

                                                
418 Transcript of testimony of Johannes Pfeifenberger, 13 November 2015, p. 62, lines 12 to 2e, p. 65, lines 14 to 25, 
p. 81, lines 22 to 25 and p. 82, lines 1 to 19. 
419 Transcript of testimony of Johannes Pfeifenberger, 13 November 2015, p. 94, lines1 to 14.  
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A. The long-term impact on the reservoir is likely going to be small. It's more 
about the short-term impact about the availability of the firm capacity.420 

[779] Finally, Mr. Pfeifenberger puts a good deal of emphasis on the fact that the North 
American market to which NLH exports, because of the rules surrounding the locking-in of 
orders, does not allow it to interrupt deliveries at any time. In this connection he refers to the 
various markets served by NLH such as New York, New England, Ontario and New Brunswick, 
and their respective lock-in periods.421 

[780] Here are his conclusions about the possibility of interrupting interruptible sales: 

80. The available data and industry practices also document that CF(L)Co's 
sales to NLH cannot generally be interrupted at any time to preserve Hydro- 
Québec's contractual rights under the Power Contract, for two important reasons. 

First, CF(L)Co lacks the physical (and apparently contractual) ability to interrupt 
or curtail its sales to NLH at any time. Second, NLH lacks the ability to 
immediately interrupt or curtail the vast majority [of] its purchases from CF(L)Co, 
which are transmitted through Québec and exported by NLH to neighboring 
power markets. The market rules applicable to the transmission and export of 
this power do not allow for the interruption and curtailment of such schedules on 
short notice. Rather, such transmission and export schedules are locked-in 
between 30 and 120 minutes prior to a delivery hour, and generally cannot be 
interrupted or curtailed based on a buyer's or seller's contractual 
circumstances.422 

• BODELL REPORT: Interruptible Power and overview of Industry context and 
CF(L)Co's ability to sell. 

 
[781] Ms. Bodell describes her mandate in this regard as follows: 

a) Analyze industry practices concerning interruptible power trades prior to the 
signing of the Power Contract and Renewal Contract through today; and 

b) Assess the ability of CF(L)Co to sell interruptible power to third parties while 
abiding by its contractual obligations concerning the sale of Firm Capacity and 
associated energy produced from the Churchill Falls hydroelectric generating 
station ( "Churchill Falls ").”423 

Industry Practises Prior to signing of the Power Contract and Renewal Contract. 

[782] While little is said in the body of her report about prevailing practices in the industry with 
regard to interruptible sales, she expanded upon this somewhat during her testimony. 

[783] She makes reference to a “Glossary of Electric Utility Terms” dating from 1961, which 
contains the following definition: 

“Interruptible: Power made available under agreements which permit curtailment 

                                                
420 Id., page 153, lines 8 to 14. 
421. Exhibit P-80/28/29/30, Pfeifenberger Report, par. 68 to 74. 
422 Exhibit P-80/28/29/30, Pfeifenberger Report, par. 80. 
423 Exhibit D-154, Bodell Report, p. 2. paras. 5a) and 5b), 

500-17-078217-133 PAGE: 128
CIMFP Exhibit P-01475 Page 128



 

or cessation of delivery by supplier.”424 

[784] Ms. Bodell also refers to the minutes of a negotiation session between Brinco and HQ on 
March 14, 1963 during which the sale of interruptible electricity to Consolidated Edison (New 
York) was specifically discussed.425 

[785]  Ms. Bodell also reports that H.Q. was already conducting interruptible sales towards 
Ontario in the 1960s, and towards Vermont in the 1980s.426 

[786]  Ms. Bodell also refers to interruptible sales conducted in the 1950s originating from U.S. 
generating stations, but this time transmitted to industrial clients.427 

[787]  In short, Ms. Bodell believes that this product has been recognized in the industry since 
the 1950s. She even claims that because interruptible sales between H.Q. and Consolidated 
Edison had been invoked in 1963, that very fact means that the possibility that CF(L)Co might 
directly engage in interruptible sales had been considered.  

[788]  Finally, Ms. Bodell presents the Generating Station’s capacity using a table illustrating the 
unused capacity for the April 2013 to April 2015 period, specifying that it could reach 2,000 MW 
during the summer season. 428 

[789]  This table serves to illustrate, obviously setting all contractual undertakings aside, that 
even with the deliveries required by H.Q. factored in, the Generating Station enjoys a 
considerable residual capacity over the course of the years.   

CF(L)Co can meet its contractual obligations for Firm Capacity 

[790]  Ms. Bodell is of the opinion that even if it conducts interruptible sales, CF(L)Co can 
honour its obligations to H.Q.  

[791]  First, she specifies that even if CF(L)Co is not subject to the NERC, it acts nonetheless as 
a “Transmission Operator” and, as such, has the obligation to “[ORIGINAL ENGLISH] manage 
plant schedules and power flows into Québec”.429   

[792]  Consequently, according to Ms. Bodell, the fact that H.Q. submits its orders in advance 
allows CF(L)Co to schedule its interruptible sales accordingly.  

[793]  As such, she places strong emphasis on the fact that H.Q.’s orders are placed at least 
one week ahead of time. That being said, she admits that the orders can be changed within a 
very tight timeframe in cases of emergency.  

[794]  Regarding this last point, Ms. Bodell prepared a table illustrating the interrelation between 
requests for delivery prepared by NLH for interruptible sales and H.Q.’s orders. This is what she 
has to say on the subject:  

                                                
424 Exhibit P-83/34. 
425 Exhibit D-50, para 1. 
426 Exhibit D-154, p. 8, paras. 22 to 24. 
427 Exhibit D-154, pp. 10 to 13. 
428 Exhibit D-154, pp. 6 to 7, para. 18 and Figure 1.  
429 Exhibit D-154, p. 22, para. 64 and p. 23, para. 68.  
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[ORIGINAL ENGLISH]  

73. One way in which CF(L)Co minimizes the potential need for curtailment is by notifying its 
interruptible power customer of potential availability (i.e., unused capacity) after Hydro-Québec 
has submitted its week-ahead and day-ahead schedules, taking into account generation 
availability. This information is updated in real-time, allowing customers to adjust their schedules 
for interruptible power and thus proactively mitigate impending physical curtailments. 

 (Figure 3 omitted) 

74. As shown in Figure 3, around 95 percent of the time, NLH orders are scheduled after Hydro-
Québec has submitted its final schedule. This behaviour is consistent with dispatch that places 
a higher priority on firm capacity requests and adjusts interruptible power sales as required to 
abide by its lower priority status.430 

[795]  Ms. Bodell agrees that in certain cases (which she claims are rare), due to the locked 
periods specific to the market serviced by NLH, even if the power flow were to be cut at the 
Generating Station, that flow would continue to be delivered, only this time through the H.Q. 
system. On that subject, she points out that the various existing contractual undertakings would 
allow to mitigate for such a situation. Here is the relevant excerpt:  

[ORIGINAL ENGLISH]  

99. As both interruptible power and Hydro-Quebec's firm power currently flow on the same 
transmission line to the Quebec-Labrador Delivery Point, “curtailment” is simply a reallocation of 
power flows and accounting, which is accomplished by informing both the interruptible power 
client and Hydro-Quebec that the appropriate portion of the power is being reallocated and now 
belongs to Hydro-Quebec. It is then the responsibility of those parties to arrange or modify 
transmission service for the newly scheduled amounts and/or settle with the transmission 
operator for imbalance charges or fees associated with delivery failures.431  

 (emphasis added) 

[796]  What is more, Ms. Bodell criticized Mr. Pfeifenberger’s assertion that the 300 MW Recall 
Block is a maximum threshold, since according to her:  

[ORIGINAL ENGLISH]  

The recapture provision is not a limitation on CF(L)Co’s rights but rather an assurance that the 
300 MW of recapture will have priority over Hydro-Québec’s allotment of Firm Capacity…   

[797]  To summarize, Ms. Bodell believes that the limit placed on the 300 MW Recall Block is 
not a maximum and, based on that premise and seeing as CF(L)Co receives H.Q.’s delivery 
request at least one week in advance, it is able to schedule its interruptible sales accordingly.  

[798]  Ms. Bodell, citing the number of isolated cases of relatively short duration of these events, 
minimizes the importance of these periods in which CF(L)Co was unable to respond to H.Q.’s 
request, since it was unable to interrupt NLH’s sales destined for export.  

                                                
430 Figure 3 provided by Ms. Bodell was criticized by Mr. Pfeifenberger, which led Ms. Bodell to produce a new 
table and relevant exhibits under Exhibit D-220. The criticized variations are for the most part minor, and do not affect 
the overall image that this Court must infer. 
431 Exhibit D-154, Bodell Report, p. 35, para. 112. 
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X. PARTIES’ POSITION  
A) H.Q.  

[799]  As we have seen, H.Q. brings up two situations that it believes are problematical. The first 
is related to how CF(L)Co interprets the capacity and power available to H.Q. under the 
Renewed Power Contract, namely starting September 1, 2016. The second pertains to the so-
called interruptible sales that CF(L)Co has already been conducting for a number of years now 
and that it intends to continue to conduct in the future.  

INTERPRETATION OF THE RENEWED POWER CONTRACT REGARDING POWER AND 
CAPACITY AVAILABLE TO H.Q. STARTING SEPTEMBER 1, 2016 

[800]  H.Q. argues that the Principal Power Contract, the Renewed Power Contract as well as 
the GWAC constitute a contractual whole that must therefore be interpreted collectively.  

[801]  Consequently, according to H.Q., CF(L)Co’s interpretation of the expression “Continuous 
Energy” was never considered or even contemplated at the time that this contractual whole was 
negotiated and entered into.  

[802]  H.Q. posits that one of the essential considerations in its decision to invest in the Churchill 
Falls project was the integration of that Generating Station into its existing Facilities, reason for 
which the operational flexibility clause is found in both the Principal Power Contract and the 
Renewed Power Contract. According to H.Q., the material and exotic financial risks that it 
agreed to assume in order to complete this project is evidence of this. 

[803]  H.Q. disagrees with CF(L)Co’s position and argues that it represents neither the parties’ 
intent as recorded in the contracts, nor even the manner in which it conducts itself, including 
among others, in respect of the conclusion of the GWAC in 1998. 

[804]  This flexibility was seasonal and multi-annual, allowing it to import in the winter what 
power was not used in the summer, whereas CF(L)Co interpreted the notion of “Continuous 
Energy” in such a manner as to define that flexibility as only intra-monthly. 

[805]  What is more, according to H.Q., CF(L)Co’s interpretation of “Continuous Energy” is such 
that the GWAC is stripped of all meaning. In that vein, the argument that the compensation paid 
by H.Q. to CF(L)Co in the context of the GWAC between 2016 and 2041 is inconsistent, from a 
financial perspective, with CF(L)Co’s interpretation of “Continuous Energy” and constitutes a 
further indication of both parties’ interpretation of their rights.  

[806]  According to H.Q., use of the term “Continuous Energy” in the Renewed Power Contract 
as opposed to Section 2.1 of the Principal Power Contract does not have the scope or even the 
restriction that CF(L)Co proposes. 

[807]  Consequently, “Continuous Energy” is merely a formula for payment of the power and 
capacity available to H.Q. resulting from the final AEB, which represents the concrete result of 
40 years of the Generating Station’s operation, during which time virtually all possible 
hydrological conditions took place. 

[808]  According to H.Q., evidence of this can be seen in the fact that the notion of “split tariff” 
was dropped in the Renewed Power Contract, a notion that required CF(L)Co to bear a portion 
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of the risk, which is no longer the case in the Renewed Power Contract, H.Q. assuming the risk 
in its entirety. 

[809]  A further indication is the fact that, still according to CF(L)Co, the latter would begin 
managing the reservoirs starting September 1, 2016 without bearing the risks thereof, which is 
contrary to the usual practice in the hydroelectric power industry. 

[810]  What is more, H.Q. contends that during periods of low water inflows and given that 
maintenance periods are usually scheduled during the summer, both for units and for the 
transmission system,432 it would be technically possible, and even more likely if CF(L)Co sold to 
third parties, that the latter would not even be able to deliver the Continuous Energy to H.Q. 
during that summer period. 

INTERRUPTIBLE SALES  

[811]  H.Q. argues that it has the right under the Principal Power Contract and Renewed Power 
Contract to all capacity and power generated by the Generating Station, obviously minus the 
Reserves. 

[812]  As for the 300 MW limit, it argues that this is a 2362 terawatt/hour capacity and power 
maximum that may not be exceeded, something that CF(L)Co systematically does due to NLH’s 
exports.  

[813]  H.Q. contends that even if it does not require all of the available capacity, it may not be 
sold to third parties since this capacity belongs to H.Q., and the fact that it does not use that 
capacity is a component of H.Q.’s management strategy for its Facilities, specifically as regards 
the reservoirs of its various generating stations.  

[814]  H.Q. also maintains that the interruptible sales carried out by CF(L)Co are not truly 
interruptible, and this owing to the locking rules in the markets that NEMC services as an agent 
of NLH purchaser of CF(L)Co for this power and capacity. 

B) CF(L)Co 

[815]  Now on to CF(L)Co’s position regarding these two same situations.  

INTERPRETATION OF THE RENEWED POWER CONTRACT REGARDING POWER AND 
CAPACITY AVAILABLE TO H.Q. STARTING SEPTEMBER 1, 2016 

[816]  From the outset, CF(L)Co sees the situation from an entirely different perspective seeing 
as it is proposing that this Court interpret the Renewed Power Contract as being an individual 
contract, as opposed to a contractual whole as suggested by H.Q.  

[817]  To do this, CF(L)Co relies on the clear terms of section 3.2 of the Renewed Power 
Contract, which states in its third paragraph:  

[ORIGINAL ENGLISH]  

Any or all articles or sections of this Power Contract, other than this section 3.2, as well as any 
or all undertakings or promises not specifically contained in Schedule III shall have no force and 

                                                
432 Paras. 508 to 510 of this judgment.  

500-17-078217-133 PAGE: 132
CIMFP Exhibit P-01475 Page 132



 

effect beyond the expiry date hereof and shall not thereafter be binding upon the parties to the 
Renewed Power Contract.  

[818]  Continuing in this vein, CF(L)Co posits that the Renewed Power Contract reveals no 
ambiguity giving rise to its interpretation.  

[819]  CF(L)Co submits that the negotiators specifically chose to use the expression 
“Continuous Energy” in association with the definition of “Firm Capacity” to designate what H.Q. 
would be entitled to as of September 1, 2016.  

[820]  According to CF(L)Co, this compromise results from the fact that H.Q. enjoys a preferred 
price for energy generated by Churchill Falls for the 25 years of the Renewed Power Contract.  

[821]  CF(L)Co places a lot of emphasis on the fact that clause 6.2 of the Principal Power 
Contract was dropped in the Renewed Power Contract. The Court reproduces the relevant 
paragraphs on the subject from CF(L)Co’s outline of argument:  

[ORIGINAL ENGLISH]   

110. Section 6.2 of the Power Contract reads as follows: 

6.2 Sale and Purchase of Power and Energy 

CFLCo shall deliver to Hydro-Quebec at the Delivery Point such power and energy as Hydro-
Quebec may request subject to the provisions of Sections 4.2 and 4.3.  

Hydro-Quebec, in purchasing power and energy hereunder, shall have no obligation to 
purchase, prior to the Effective Date, during any stage of construction, energy in excess of that 
contemplated by Column 6 of Schedule II as intended to be then available. 

 (emphasis added) 

  Power 
Contract, Exhibit P-1, p. 14. 

111.It is important to note that Hydro-Quebec itself relied on Section 6.2 of the Power Contract 
in the context of the 1982 Quebec Declaratory Judgment Case to support the proposition that it 
was entitled, under the terms of that contract, to request the delivery of all of the power and 
energy that can be generated by the Plant. 

 
Amended Motion for Declaratory Judgment filed by Hydro-Quebec dated November 18, 1982, 
Exhibit D-18, p. 22-23. 

  For 
more details on the Declaratory Judgment and earlier proceedings, please refer to CF(L)Co's 
Comprehensive and Contextual Analysis of the Evidence Part III. 

112.Given the fact that s. 6.2 of the Power Contract was not reproduced in the Renewal 
Contract, Hydro-Quebec has no claim to request or take delivery of energy which is not 
specifically provided for under the definition of Continuous Energy and the ambit of s. 7.1 of the 
RC.” 
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[822]  Consequently, CF(L)Co also supports its argument on the fact that pursuant to the 
Renewed Power Contract, several other provisions or concepts of the Principal Power Contract 
were dropped. These are:  

Section 4.2.6 - The right to the spinning reserve. 

Section 4.6 - Establishment of liability in cases of spillage. 

 - Definitions of “Basic Contract Demand” and “Applicable Base Rate”. 

[823]  In support of its position regarding the definition for “Continuous Energy”, CF(L)Co argues 
that dropping the spinning reserve in the Renewed Power Contract is a further indication that 
the parties never considered the Excess Energy as being part of the Continuous Energy. 

[824]  Obviously, on this subject, CF(L)Co relies on the findings of the Bodell Report dealing 
with Continuous Energy, assimilating it solely to the Firm Energy. 

[825]  As for the operational flexibility clause, CF(L)Co argues that H.Q. still benefits from that 
clause even if it has been reduced, going from seasonal and multi-annual to intra-monthly.  

INTERRUPTIBLE SALES 

[826]  CF(L)Co forcefully argues that only it, and not H.Q., owns the electricity products 
generated by the Generating Station.  

[827]  Subsidiarily, while recognizing its contractual undertakings to H.Q., CF(L)Co argues that 
at no time did it grant H.Q. exclusivity over CF(L)Co’s production. 

[828]  More specifically and in this vein, CF(L)Co argues that the 300 MW limit provided for in 
the Principal Power Contract does not seek to limit its rights but rather those of H.Q.  

[829]  What is more, the notion of interruptible sales has been a reality in the industry for 
decades, and it is a commercialisation method also used by H.Q.  

[830]  As for the interruptible sales it conducts, CF(L)Co submits that it is not bound by the 
various rules regarding system reliability and balancing since its facilities, pursuant  to the 
Régie’s decisions, are not contemplated by the reliability standards any more than those 
standards apply to it. 

[831]  CF(L)Co also argues that its interruptible sales in excess of the 300 MW limit do not affect 
the compliance with its contractual undertakings to H.Q., pointing out that the scheduling thereof 
is submitted 14 days in advance and that a last-minute change can only be requested for 
serious reasons or in emergency situations. 

[832]  What is more, in those rare cases where sales cannot be interrupted owing to locked 
periods on the serviced markets, H.Q. may receive monetary compensation under the 
“generator imbalance service”.   

XI. ISSUES IN DISPUTE 

[833]  The evidence adduced before this Court was considerable and concentrated over a 
period of 26 days, with arguments lasting for four (4) days.  
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[834]  The lawyers’ mastery of this evidence was remarkable, on both sides of the aisle.   

[835]  Confronted with a huge quantity of evidence that this Court will describe as being mixed, 
as it dealt with two specific topics that overlapped, led it to suggest that the parties submit what 
they each believe to be the specific issues that this Court must deal with in order to resolve this 
dispute.  

[836]  It would be a euphemism to say that the parties responded to this request 
enthusiastically. That said, this exercise was rather useful for the Court’s development of the 
issues in dispute, allowing it to cover in its analysis all of the respective concerns of the parties. 
This Court has appended to this decision those issues in dispute that were developed by H.Q. 
and CF(L)Co.  

[837]  Here, then, are the issues in dispute as elaborated by this Court.    

GENERAL 

 (A) Do the Principal Power Contract, the Renewed Power Contract and the GWAC 
constitute a contractual whole? 

 (B) Is the contractual whole ambiguous such as to give rise to this action?  

REGARDING THE INTERPRETATION OF “CONTINUOUS ENERGY” 

 (C) In light of the answers given above as well as the provisions of the Civil Code of 
Québec governing the interpretation of contracts or the provisions of any other 
applicable law and the evidence adduced, which interpretation of the Renewed Power 
Contract should the Court adopt  that of CF(L)Co (in whole or in part) or that of H.Q.? 

 

REGARDING INTERRUPTIBLE SALES 

 (D) Does the fact that there are currently no interruptible sales due to the actions taken by 
H.Q. prevent a declaratory judgment from being issued?  

 (E) In light of the Court’s finding regarding the issue of “Continuous Energy”, what impact 
will that finding have on interruptible sales?  

 

XII. ANALYSIS 
(A) Do the Principal Power Contract, Renewed Power Contract and GWAC constitute a 
contractual whole? 

[838]  Here is what H.Q. alleges in its proceedings: 

 [TRANSLATION] 

“13. Hydro-Québec and CF(L)Co are parties to three principal contracts governing their 
relations, including the operation of the Generating Station, all of which contracts expire August 
31, 2041. These three contracts complete each other and form a contractual whole.” 

500-17-078217-133 PAGE: 135
CIMFP Exhibit P-01475 Page 135



 

[839]   The three contracts to which H.Q. is referring are the Principal Power Contract, the 
Renewed Power Contract and the GWAC. 

[840]  H.Q.’s position evolved, seeing as it argues in its pleadings that the Principal Power 
Contract, the Renewed Power Contract and the GWAC are one, using clause 1.5 of the 
Renewed Power Contract, among others, in support of this contention: 

[ORIGINAL English] 

“1.5 Schedule 

Schedule I of the original power contract, which contract is hereby renewed, is an integral part 
of this contract.” 

[841]  Regarding the integrality of these contracts, H.Q. argues that the only change contained 
in the automatically Renewed Power Contract is the price of power, reason for which the Court 
must interpret the Principal Power Contract and Renewed Power Contract as being a single 
contract.  

[842]  In light of Court’s conclusions regarding the description of the three (3) contracts as an 
alleged contractual whole, the outcome as far as the interpretation of the Principal Power 
Contract and Renewed Power Contract is concerned will not be affected, regardless what H.Q. 
might argue now.  

[843]  Here’s why.  

THE LAW 

[844]  The notion of contractual whole, which until recently has only received lip service in case 
law, has been defined by authors and case law alike. 

[845]  The Court of Appeal’s Les Billards Dooly’s Inc. spent a great deal of time on this issue. 
Here is a long excerpt: 

[TRANSLATION] 

[58] As stated in article 1425 C.C.Q., it is “[t]he common intention of the parties rather than 
adherence to the literal meaning of the words [that] shall be sought in interpreting a contract.” 
Article 1426 C.C.Q. adds that it is the nature of the contract, the circumstances in which it was 
formed, and the interpretation which has already been given to it by the parties that must be 
taken into account. 

[59] In that case, the judge disregarded the contractual wholeness of the franchise agreements. 
As a result, his reading of their clause respecting the franchise agreements’ term was devoid of 
context.  

[60] Actually, the five agreements must be read together in order to determine the parties’ 
intention as at September 3, 2003. Indeed, these are concomitant and interdependent 
agreements whose purpose is to conduct a global transaction and specify its contractual circle. 
Every single agreement shares the same cause; the reason they were signed is to give effect to 
all of the undertakings agreed to by the parties. Hence, these contracts constitute an indivisible 
contractual whole. 

[61] As Jean-Louis Baudouin and Pierre-Gabriel Jobin emphasized in Les obligations,  7th 
Edition, by Pierre-Gabriel Jobin and Nathalie Vézina, Cowansville, Éditions Yvon Blais, 2013, at 

500-17-078217-133 PAGE: 136
CIMFP Exhibit P-01475 Page 136



 

para. 490, the notion of contractual indivisibility is now well received in France when there are 
several “interdependent” contracts, regardless of whether they are concurrent or successive, so 
long as they convey the same transaction.  

[62] In fact, the Cour de cassation (the French court of appeal) no longer hesitates to infer the 
legal consequences of the general economy of a set of interdependent contracts. This higher 
court has recognized that tacit contractual indivisibility takes precedence over an explicit 
severability clause (Cour de cassation, Ch. Mixte, May 17, 2013, decision nos. 275 (11-22.768) 
and 276 (11-22.927), and that a contractual clause contradicting the general economy of the 
transaction contemplated by the parties was void (Cour de cassation, Ch. Commerciale, April 
24, 2007, appeal no. 06-12.442 and February 15, 2000, appeal n7-19.793). It also specified that 
the “objective” cause of a contract could exist outside that contract in the case of a global 
transaction consisting of a set of contracts “forming an indivisible whole” (Cour de cassation,  
Ch. Civile 3e, March 3, 1993, appeal no. 91-15.613, Bull. III, No. 28). The Cour de cassation 
ruled that one legal consequence of this indivisibility was that the rescission of an agreement 
could have the effect of voiding the other agreements belonging to the same contractual group 
(Cour de cassation, Ch. Civile 1re, April 4, 2006, appeal no. 02-18.277, Bull. Civ. I, no. 190; Cour 
de cassation, Ch. Commerciale, June 5, 2007, appeal no. 04-20.380, Bull. IV, no. 156). 

[63] Nothing in the Civil Code of Québec prevents these principles from being adopted (Pierre-
Gabriel Jobin, “Comment résoudre le casse-tête d’un groupe de contrats”, (2012) 46 R.J.T. 9; 
Baudouin and Jobin, Les obligations, supra, paras 488-490). Quite the contrary, articles 1425 
and 1426 C.C.Q. invite us to do just that in order to give full effect to the parties’ intent; and this 
is precisely what the Court did, without elaborating thereon too much, in Domtar v. Grantech, 
J.E. 2002-1256, paras. 39 et seq. 

[64] Here, an analysis of the agreements signed concurrently on September 3, 2003 reveals 
that they are interdependent.433 

  
  
  
  
 (emphasis added) 

[846]  So the Court of Appeal adopted as its own the theory of cause developed by Pierre-
Gabriel Jobin, which the Court reproduces below: 

 [TRANSLATION] 

490 – Potential Solution. The cause – The traditional notions, cause being one of them, were 
conceived for autonomous agreements that exist in isolation. Can they be used in the context of 
a commitment that is but one part of a greater whole?  From the outset, what prevents a link 
from being created between the components of a contractual whole is the principle of the 
relative effect of the agreement “except where provided by law” (art. 1440 C.C.Q.). To work their 
way around this obstacle in those cases where the law remains silent, French judges and 
authors first turned to the classic notion of cause: the goal of each agreement being to complete 
the global transaction, if that transaction is impossible or were to become impossible in the 
course of its completion, then all of the components may be repealed due to default or, where 
applicable, due to its cause having ceased to exist.260 This initiative had its imperfections (upon 
its creation, each agreement making up the whole has its own specific cause), but what led to 
its downfall is the fact that it became the centre of a heated controversy over the resurgence of 
cause.261  

                                                
433 Billards Dooly’s Inc. v. Entreprises Prébour Ltée, 2014 QCCA 842, paras,. 58 to 64. 

500-17-078217-133 PAGE: 137
CIMFP Exhibit P-01475 Page 137



 

Recently, French case law and doctrine developed a new notion, namely that of the 
interdependency of agreements forming a whole:262 when this interdependency is compromised, 
(one of the agreements belonging to the whole is not executed, for instance), it is expedient to 
rescind, terminate or even void each and every agreement – a new but justified use of a 
rescission.263 Prudently, so as to avoid having too great an effect on the binding force of 
agreements and to refrain from frustrating the legitimate expectations of a co-contracting party, 
it is a requirement under French law that at the time of contracting the undertaking, the co-
contracting party be aware or should have been aware that the agreement was part of a 
contractual whole, allowing to conclude that it tacitly consented thereto.264 The presumption of 
knowledge, depending on the circumstances, can play an important role here, which is why a 
subjective criterion has been added to the objective criterion of interdependency.265 

This line of authority can go far.266 Once a connection is established between the components 
of the whole, the French tribunal will repeal the explicit clause of one of the agreements 
stipulating that it is independent of any other agreement that may be connected thereto – an 
application of the French principle of coherence.267 

This interdependency, required both at the time the contract is formed as well as throughout its 
performance, appears to bear similarities with the new notion of cause advocated by a French 
author.268 This is not a classical legal notion that sanctions the unlawful intentions of a party 
(articles 1410 and 1411 of the C.C.Q.) or an interdependency of obligations contained in a 
single accord. Rather, the cause in question here is broader and draws its basis from the more 
conventional meaning of the word cause, referring to the raison d’être of the undertaking from 
the economic perspective of the contract. Or, to put it in other terms, it is an extension of the 
objective meaning of the cause giving rise to the reciprocal obligations of a contract, extending it 
to the interdependency between the obligations found in separate contracts that form an 
indivisible contractual whole.434 

[…] 
 [emphasis added] 
 
 [references omitted] 

[847]  Consequently, the Court must consider whether the three (3) contracts described by H.Q., 
namely the Principal Power Contract, the Renewed Power Contract and the GWAC, share the 
goal of completing a global transaction. 

APPLICATION OF THE LAW TO THE FACTS 

[848]  Let’s identify what the global transaction is. 

[849]  It contemplates the construction of a Generating Station that will supply H.Q. with such 
electrical products as capacity and energy. 

[850]  Funding of the Generating Station is a core component of this transaction. Obviously, the 
amounts incurred for the Generating Station and the power transmission lines are considerable 
and directly related with the economic life of the Generating Station which, it should be 
remembered, varies between 100 and 120 years for the works, and between 50 and 60 years 
for the equipment.435  

[851]  Consequently, the term of the supply contract is dependent on these parameters.  
                                                
434 Jean-Louis BAUDOUIN and Pierre-Gabriel JOBIN, Les Obligations, 7th Ed., by P.-G. JOBIN and Nathalie VÉZINA, 
Cowansville, éditions Yvon Blais, 2013, pp. 586-587, para. 490. 
435 Para. 87 of this judgment 
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[852]  We see that the suggested term of the contract is 25 years in the first round of 
negotiations back in 1961 but evolved during the negotiations, such that when the letter of intent 
was signed, the term was set at 40 years, plus a renewal period that was indefinite at the 
time.436  

[853]  This renewal period was established in April of 1968 for a 25-year period owing to the 
increased costs of the project.437 

[854]  The Court notes that there is a link between the project’s construction, the costs of that 
construction and the term of the supply contract.  

[855]  Consequently, the “completion of the global transaction” has two aspects, namely the 
construction of the Generating Station on the one hand and the supply of electrical products on 
the other. 

[856]  The costs incurred upon completion of the first aspect, namely the Generating Station and 
power transmission lines, had a direct impact on the second aspect, the parties establishing the 
term for the supply of electrical products at 65 years. 

[857]  The components of the construction and funding aspects are in the Principal Power 
Contract but disappear in the renewed Principal Power Contract for the pure and simple reason 
that starting in 2016, not only did everything related to the construction become irrelevant, but 
the amount obtained to fund the project had been completely reimbursed, hence the decision to 
create two contracts, the second being incorporated into the first and which, it bears reminding, 
comes into force automatically on September 1, 2016.  

[858]  It bears noting, and this is at the very heart of H.Q.’s contentions, that the operational 
flexibility clause can be found in both the Principal Power Contract as well as the Renewed 
Power Contract.  

[859]  All of these elements taken together allow the Court to conclude that the Principal Power 
Contract as well as the Renewed Power Contract constitute an indivisible contractual whole. 

[860]  The situation with the GWAC is different. 

[861]  We have seen that the GWAC was preceded by what the parties describe as an 
operating agreement starting from the early 1990s that was, to borrow the words of Mr. Dubé, a 
“[TRANSLATION] guarantee of availability of the eleven units in on-peak hours”.438 

[862]  The GWAC is a continuity of this operating agreement and also targets a guaranteed 
capacity during on-peak hours, namely the winter season. 

[863]  Even if some describe this type of agreement as a “Pure Capacity Product”, the Court 
instead considers that it actually is a guarantee of a higher transmission rate than that of “Firm 
Capacity” for energy delivered from the Generating Station.  

[864]  Even if the GWAC does partially correspond to what Mr. Dubé described as a “Bundle”, it 
is markedly different.  

                                                
436 Paras. 151 and 269 of this judgment. 
437 Paras. 314 to 317 of this judgment.  
438 Para. 388 of this judgment. 
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[865]  What is more, remember that the round of negotiations that led to the conclusion of the 
GWAC took place against the backdrop of Lower Churchill, the GWAC being only ancillary.439  

[866]  Can the GWAC be connected to the contractual whole that is the Principal Power 
Contract and Renewed Power Contract? The Court believes that it cannot, because we are not 
really speaking here of the completion of a global transaction. Even if this notion of increased 
capacity in the winter season was initially considered, it was never retained at the time the 
Principal Power Contract was concluded and renewed.440 

[867]  In short, the contractual whole is limited to the Principal Power Contract and the Renewed 
Power Contract. This being said and as we will see later, this does not strip the GWAC of its 
importance. 

(B) IS THE CONTRACTUAL WHOLE AMBIGUOUS SUCH AS TO GIVE RISE TO THIS 
ACTION? 

THE LAW 

[868]  It is taken for granted that in order for a contract to be open to interpretation, an ambiguity 
must exist in respect of a portion thereof. The following oft-cited text penned by authors 
Baudouin and Jobin presents a good summary of the state of law:   

“[TRANSLATION]  

413  Need for ambiguity  If a contract is clear, the judge’s role is one of application and not 
interpretation. The difference between application and interpretation is not merely semantic: the 
application process attempts to match a defined legal standard with a given factual situation, 
whereas interpretation seeks to define the scope of the legal standard before being able to 
apply it. It is therefore necessary that there be an ambiguity or reasonable doubt as to the 
meaning to ascribe to the terms of the contract in order to trigger the process of interpretation; 
as was ruled time and time again, where there is no such ambiguity a court cannot, on the 
pretext of searching for this intention, adulterate a clear text.15 The court will have to content 
itself with applying what is literally expressed, taking for granted that the text accurately reflects 
the parties’ intention. The prerequisite of an ambiguity, according to this sound formulation of 
the two authors, “[TRANSLATION] acts as a bulwark” against the risk of an interpretation that 
might stray from the true will of the parties and upset the economy of their contract.16   

The so-called clarity may, however, be misleading. If placed back within the context of the other 
stipulations of the contract or the circumstances of its conclusion, the apparently limpid terms of 
a stipulation may reveal themselves to be ambiguous and contradict the contract’s economy, 
the true intention of the parties. The court’s non-intervention rule when confronted with clear 
words is a simple presumption.17 Consequently, the formal description that the parties give to 
their contract (sale, leasing, lease financing) or to certain aspects thereof must not prevent the 
court from verifying whether that description actually corresponds to the effects sought, as we 
have seen above.18 For example, it is not because the parties have given their document the 
title of “sales” or “leasing” agreement that the judge is ipso facto bound to apply the rules 
specific to those contracts, if the stipulations and circumstances reveal that the parties truly 
wanted to enter into another type of contract. 

                                                
439 Paras. 429 and 431 of this judgment. 
440 Para. 287 (peaking availability) of this judgment. 
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The ambiguity can stem from the very wording of the contract; a word can have several 
meanings, a phrase can be poorly constructed or a contradiction may exist between certain 
clauses of the contract, to name but a few examples. The possibilities are endless.19,441 

[…] 
 [emphasis added] 
 
 [references omitted] 

[869]  What is more, the Court has the discretion (though it may be paradoxical) to first 
determine whether an ambiguity exists before resolving it once the parties have been heard and 
the evidence adduced, each case being unique. 

[870]  But what happens to this premise in the case of an indivisible contractual whole? 

[871]  Once again, author Pierre-Gabriel Jobin sheds light on this subject:  

“[TRANSLATION]  

One point appears to be quite accepted: when interpreting an ambiguous clause of one of the 
group’s components, the judges will consider its place in the whole along with the contents of 
the other components.18 Moreover, its place in article 1426 of the Code explicitly requires judges 
to consider all of “the circumstances” in which the contract to be interpreted was formed.442  

 
 [emphasis added] 
 
 [references omitted] 

[872]  Therefore, to determine whether or not an ambiguity exists, that ambiguity must be 
perceived through the prism of the contractual whole, not only one of its components. 

APPLICATION OF THE LAW TO THE FACTS 

CONTINUOUS ENERGY 

[873]  In the case at bar, the ambiguity stems from the presence of an operational flexibility 
clause in both the Principal Power Contract and the Renewed Power Contract. 

[874]  More specifically, the presence of this clause in the Renewed Power Contract combined 
with the definition of “Continuous Energy” which was not found in the Principal Power Contract 
creates a genuine ambiguity, thus allowing the Court to proceed with an interpretation of the 
disputed clauses.  

INTERRUPTIBLE SALES 

[875]  The interruptible sales situation is different. Indeed, if at the time of negotiations the 
concept did exist, it was only once the rules governing the transmission of electric products 
were made more flexible that this market developed. 

                                                
441 Jean-Louis BAUDOUIN and Pierre-Gabriel JOBIN, Les obligations, 7th Ed., by P.-G. JOBIN and Nathalie 
VÉZINA, Cowansville, Éditions Yvon Blais, 2013, pp. 491-492, para. 413. 
442 [2012] 46, R.J.T. 9. 
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[876]  Consequently, the ambiguity surrounds the following fact. Based on section 6.6 of the 
Principal Power Contract and 5.4 of the Renewed Power Contract, can CF(L)Co sell energy and 
capacity to third parties that are not required by H.Q., and occasionally exceed the 300 MW 
Recall Block in the context of these sales? In other words, does H.Q. have the right to all 
capacity and energy that may be produced by the Generating Station?  

(C) IN LIGHT OF THE PROVISIONS OF THE CIVIL CODE OF QUÉBEC GOVERNING 
THE INTERPRETATION OF CONTRACTS OR THE PROVISIONS OF ANY OTHER 
APPLICABLE LAW AND THE EVIDENCE ADDUCED, WHICH INTERPRETATION OF 
THE RENEWED POWER CONTRACT SHOULD THE COURT ADOPT  THAT OF 
CF(L)CO (IN WHOLE OR IN PART) OR THAT OF H.Q.? 

[877]  Before dealing with the issue that is at the heart of this dispute, it would be expedient to 
rule whether this interpretation must be carried out based on the provisions of the Civil Code of 
Lower Canada that was in force in the 1960s or pursuant to the Civil Code of Québec that  is  
currently in force, seeing as an essential component of interpretation revolves around the 
negotiations that led to the conclusion of the contractual whole. 

[878]  This problem, which is actually not a problem, was dealt with by H.Q. in its outline of 
argument. 

[879]  Seeing as the Court agrees with the intellectual line of thought and conclusion reached by 
H.Q. both in terms of applicable law as well as the principles of interpretation that apply in this 
case, and so as to not reinvent the wheel, the Court will give Caesar his due by citing 
paragraphs 598 through 610 of H.Q.’s outline of argument in their entirety. 

 [TRANSLATION] 

(a) Interpretation of contracts and transitional law 

598.However, as regards the contractual situations that were underway when the C.C.Q. came 
into force on January 1, 1994, lawmakers opted, in some regards, to ensure the survival of the 
former law, namely the Civil Code of Lower Canada. Consequently, section 4 of the Act 
respecting the implementation of the reform of the Civil Code (AIRCC) provides that: 

 [ORIGINAL ENGLISH] 

4.  In contractual situations which exist when the new legislation comes into force, the former 
legislation subsists where supplementary rules are used to determine the extent and scope of 
the rights and obligations of the parties and the effects of the contract. 

However, the provisions of the new legislation apply to the exercise of the rights and the 
performance of the obligations, and to their proof, transfer, alteration or extinction. 

599.The contract, including its Schedule III (the Renewed Power Contract), was formed in 1969 
under the aegis of the C.C.L.C. It will produce its effects until 2041. The contractual situation 
was therefore in progress when the C.C.Q. came into force. According to the first paragraph of 
section 4 AIRCC, it is therefore the provisions and the law in force under the C.C.L.C. that 
govern the interpretation of the Power Contract, including the Renewed Power Contract.  

600.In his comments, the Minister for Justice explains as follows the legislative choice to ensure 
the subsistence of the former law when it comes to contractual interpretation for situations that 
were in progress during the coming into force of the C.C.Q.:  
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[TRANSLATION] 

The first paragraph introduces, for these contractual situations, the rule that the former residual 
legislations subsists for all that concerns the determination of rights and obligations of the 
contracting parties, or the determination of the legal effects or consequences of their contract. 

In other words, each time that the parties’ silence or an ambiguity in the expression of their will 
requires that the law be consulted to define the contents and effects of the contract entered into 
before the coming into force of the new law but still existing at that time, it is the former law that 
was in force at the time the contract was entered into that must be resorted to, even if the facts 
calling for this definition arose after the new law came into force. 

This rule is an exception to the principle that would otherwise apply, namely the immediate 
effect of the new law on legal situations in progress stipulated in section 3. This rule seeks to 
account for the fact that the contracting parties entered into their agreement based on the 
suppletive law then in force at the time the contract was entered into, and that they may even in 
many cases have remained willingly silent on certain aspects of their agreement to subject 
themselves globally to that suppletive law.  

Department of Justice, Commentaires du ministre de la Justice: Le Code civil du Québec  
Un mouvement de société, vol. III (Québec: Québec Government, 1993), pp. 7-8, CAHQ, vol., 
tab 8. 

601.Professors Côté and Jutras explain the principle of survival of the former legislation when 
interpreting a contract entered into before January 1, 1994: 

 [TRANSLATION] 

Theoretically, when it comes to specifying the obligations under a previous contract, one must 
turn to the suppletive rules in force at the time of its creation. […] [T]he suppletive rules of the 
new code bearing on the interpretation of contracts, the terms and conditions of contractual 
obligations, the sale of a thing to another or the bearing of risks, do not apply to prior 
agreements. Briefly put, the determination of the rights and obligations of the parties to a prior 
agreement must be carried out using the former legislation. 

P.-A. Côté and D. Jutras, “Le droit transitoire  relative à la réforme du Code civil” in La réforme 
du code civil, V. III (Sainte-Foy (Québec), Presses de l’Université Laval, 1993), para. 176 (pp. 
999-1000), CAHQ, vol. 1, tab 1.  

602.Case law is to the same effect. In L’archevêque & Rivest Limitée v. Commission scolaire le 
Gardeur, the Superior Court explained that according to section 4 AIRCC, it is the law in force at 
the time a contract was entered to that applies. Consequently:  

 [TRANSLATION] 

Seeing as the contract was entered into prior to the coming into force of the Civil Code of 
Québec, the contract interpretation rules that apply are those that were enacted in articles 1013 
through 1021 of the C.C.L.C.  

L’archevêque & Rivest Limitée v. Commission scolaire le Gardeur, EYB 2007-124456 (S.C.), 
para. 23; see also para. 26, CAHQ, vol. 2, tab 26; 

See also: Langevin v. Gestion François Cousineau Inc. J.E. 2000-2 (C.A.), pp. 7 and 9, 
CAHQ, vol. 2, tab 27; and 

 Bernèche v. Diioia, 2008, QCCA 595, para. 12, CAHQ, vol. 1 tab 13; 
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(b)The same principles govern the interpretation of contracts under the Civil Code of Lower 
Canada and the Civil Code of Québec  

603.The fact that the Power Contract is interpreted pursuant to the C.C.L.C. has no impact in 
this case, seeing as the applicable principles of the former code and the new code are the 
same.  

604.Articles 1013 to 1021 of the C.C.L.C. prescribed a series of principles that were supposed 
to guide the Tribunal in interpreting contracts: 

 [ORIGINAL ENGLISH] 

1013. When the meaning of the parties in a contract is doubtful, their common intention must be 
determined by interpretation rather than by an adherence to the literal meaning of the words of 
the contract.  

1014. When a clause is susceptible of two meanings, it must be understood in that in which it 
may have some effect rather than in that in which it can produce none.  

1015. Expressions susceptible of two meanings must be taken in the sense which agrees best 
with the matter of the contract.  

1016. Whatever is doubtful must be determined according to the usage of the country where the 
contract is made.  

1017. The customary clauses must be supplied in contracts, although they be not expressed.  

1018. All the clauses of a contract are interpreted the one by the other, giving to each the 
meaning derived from the entire act.  

1019. In cases of doubt, the contract is interpreted against him who has stipulated and in favor 
of him who has contracted the obligation.  

1020. However general the terms may be in which a contract is expressed, they extend only to 
the things concerning which it appears that the parties intended to contract.  

1021. When the parties in order to avoid a doubt whether a particular case comes within the 
scope of a contract, have made special provisions for such case, the general terms of the 
contract are not on this account restricted to the single case. 

605. The same is true for articles 1425 to 1432 C.C.Q.: 

 [ORIGINAL ENGLISH] 

1425. The common intention of the parties rather than adherence to the literal meaning of the 
words shall be sought in interpreting a contract. 

1426. In interpreting a contract, the nature of the contract, the circumstances in which it was 
formed, the interpretation which has already been given to it by the parties or which it may have 
received, and usage, are all taken into account. 

1427. Each clause of a contract is interpreted in light of the others so that each is given the 
meaning derived from the contract as a whole. 

1428. A clause is given a meaning that gives it some effect rather than one that gives it no 
effect. 
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1429. Words susceptible of two meanings shall be given the meaning that best conforms to the 
subject matter of the contract. 

1430. A clause intended to eliminate doubt as to the application of the contract to a specific 
situation does not restrict the scope of a contract otherwise expressed in general terms. 

1431. The clauses of a contract cover only what it appears that the parties intended to include, 
however general the terms used. 

1432. In case of doubt, a contract is interpreted in favour of the person who contracted the 
obligation and against the person who stipulated it. In all cases, it is interpreted in favour of the 
adhering party or the consumer. 

606.Articles 1013 C.C.L.C. and 1425 C.C.Q. identify the objective of contractual interpretation, 
namely the search for the shared intention of the parties at the time the contract was formed. 
This objective is imposed on the person doing the interpretation and constitutes the theoretical 
foundation of the other provisions of the two codes governing the interpretation of contracts. 

607.Indeed, articles 1014 et seq. C.C.L.C. and 1426 et seq. C.C.Q. are tools or “guides” to 
establishing this shared intention.702 They are placed at the interpreter’s disposal, but are not 
imposed on him.  

D. Lluelles and B. Moore, Droit des obligations, 2nd Ed. (Montréal: Thémis, 2012), No. 1587, 
p. 875, CAHQ, vol. 1, tab 7. 

608.Articles 1427 to 1431 C.C.Q. represent the interpretation arguments referring to the text of 
the contract, whether regarding its internal coherence (art. 1427 to 1429 C.C.Q.) or 
presumptions of intent grounded on the existence of a contractual stipulation (art. 1430 and 
1431 C.C.Q.). These same interpretation rules existed under the former code: 

 

Civil Code of Québec Equivalent provisions of the Civil Code 
of Lower Canada 

Art. 1427 Art. 1018 

Art. 1428 Art. 1014 

Art. 1429 Art. 1015 

Art. 1430 Art. 1021 

Art. 1431 Art. 1020 

 

609.If article 1426 C.C.Q. does not have an equivalent in the former code, it is well recognized 
that this provision does not amend the law and is merely a codification of adjudicative law. 
Therefore, even if some of the elements mentioned in that article are nowhere to be found in the 
text of the former code, case law did recognize them. 

P.-G. Jobin and N. Vézina, Les obligations, 7th Ed. (Cowansville (Québec): Yvon Blais, 2013, 
p. 500, CAHQ, vol. 1, tab 5.  
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610.In short, whether it be under the C.C.L.C. or the C.C.Q., the Tribunal’s role in this case is to 
identify the shared intention of the parties at the time the Power Contract was created and the 
tools to achieve this are the same. 

 (references omitted) 
 
 (emphasis added in paragraphs 599 and 609 of the citation) 

[880]  In other words, the basic principles for interpreting contracts, whether under the Civil 
Code of Lower Canada or the Civil Code of Québec, remain the same as those developed 
below. 

APPLICABLE LAW 

[881]  As reported in the citation above, the applicable law was codified in order to reflect the 
former legislation and the diktat of case law, the main articles being 1425, 1426 and 1428 
C.C.Q., which the Court reproduces below: 

 [ORIGINAL ENGLISH] 

1425. The common intention of the parties rather than adherence to the literal meaning of the 
words shall be sought in interpreting a contract. 

1426. In interpreting a contract, the nature of the contract, the circumstances in which it was 
formed, the interpretation which has already been given to it by the parties or which it may have 
received, and usage, are all taken into account. 

1428. A clause is given a meaning that gives it some effect rather than one that gives it no 
effect. 

[882]  Consequently, article 1426 establishes the four following interpretation criteria: 

 - the nature of the contract; 

 - the circumstances in which it was formed; 

 - the interpretation which has already been given to it by the parties; and 

 - the usage. 

[883]  This Court believes that another element should be considered, namely that of the identity 
of the contracting parties and their motivation regarding the joint project. Indeed, in the case of 
complex projects with several aspects, one party’s motivation regarding only a single aspect 
may help to explain the ins and outs of the others. 

NATURE OF THE CONTRACT 

[884]  The nature of the contract is the first thing broached by the authors and case law seeing 
as, in most cases, it is quite obvious. Consequently, a sales contract or an adhesion contract 
will trigger rules facilitating their interpretation.  

[885]  Qualifying the nature of a contract is just as important in the case of a mixed contract or 
an innominate contract. 
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[886]  In the case at hand, the contractual whole presents all of the features of a mixed contract, 
in that it has a joint venture aspect and a sales aspect. 

[887]  The definition of an enterprise has been codified, and can be found in the third paragraph 
of article 1525 of the C.C.Q.:   

[ORIGINAL ENGLISH] 

The carrying on by one or more persons of an organized economic activity, whether or not it is 
commercial in nature, consisting of producing, administering or alienating property, or providing 
a service, constitutes the operation of an enterprise. 

[888]  In this case, the construction component of the Generating Station as well as the 
operation thereof for the first 40 years when in actual fact H.Q. controls the reservoir levels in 
interaction with its own production facilities, constitutes the enterprise.   

[889]  The identity of the contracting parties, their connection or absence of connection is 
important when describing the project. 

[890]  Another no less important element must be added to the equation, seeing as H.Q. was a 
co-shareholder of CF(L)Co at the time of negotiations, holding 34.2% of shares alongside 
Brinco, which held 65.8% the shares.443  

[891]  And so, for the enterprise aspect of the commercial whole, the Court will need to take into 
consideration the reasonable expectations of each of the shareholders. 

[892]  While this aspect has not been argued by the parties, it may play a part in the context of 
the circumstances surrounding the conclusion of the contract which we will examine later. 
Indeed, an unrelated party’s approach to a contract will be quite different from that adopted by 
parties connected through their shareholding. 

[893]  If H.Q.’s vocation has remained constant since its creation, the same cannot be said for 
the controlling shareholders of CF(L)Co. During the negotiations that led to the creation of the 
contractual whole, Brinco was the project developer and, at that time, it most certainly did not 
have the same vision of this joint venture as did its successor starting in 1975, namely NLH 
which was, until quite recently, the power branch of the province of Newfoundland.    

CIRCUMSTANCES SURROUNDING ITS CONCLUSION 

THE LAW 

[894]  Courts and authors alike have attempted to define the term “circumstances”.  

[895]  Generally speaking, they all agree that the circumstances include ancillary documents of 
the contract such as prior offers, draft contracts, etc.444  

[896]  Authors Baudouin and Jobin go even further in what they describe as being the 
commercial context:  

                                                
443 Para. 39 of this judgment.  
444 See Didier LLUELLES and Benoit MOORE, Droit des obligations, 2nd Ed., Montréal, Éditions Thémis, 2012, 
pp. 885-886, para. 1602; Vidéotron ltée v. Rogers Wireless Partnership, 2009 QCCS 996, para. 40; Jean-Louis 
BAUDOUIN and Pierre-Gabriel JOBIN, Les Obligations, 7th Ed., Cowansville, Éditions Yvon Blais, para. 418.  
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[TRANSLATION]  

415  Reasonableness   Aside from the principles of shared intent, equity and good faith, the 
courts sometimes interpret ambiguous contracts in light of another principle, actually a 
complementary one: that of reasonableness. As mentioned earlier, a judge cannot allow 
himself, on the pretext of interpreting, to rewrite the contract in such a manner that it produces 
effects contrary to what was clearly stipulated. But more and more often, judges will give a 
reading to obscure clauses that are both reasonable and compatible with the agreement;32 
when choosing between two interpretations, judges will set aside the one that appears 
unreasonable because it would lead to an incongruous, illogical result compared to the parties’ 
objective, or would be frankly absurd. The objective targeted by the parties when forming the 
contract plays an increasingly important role in the exercise of interpretation.33 In the same vein, 
the search for a reasonable meaning is often conducted by referring to the commercial or other 
context surrounding the contract’s formation.35 Hasn’t the Supreme Court taught us that one 
must set aside a literal interpretation that would have an unrealistic outcome that would not 
have been contemplated by the parties in the commercial context in which the agreement was 
reached; and did it not maintain that when choosing between two interpretations, preference 
must be given to the most reasonable one, the one that will produce a “fair outcome”?35 In its 
rules of interpretation, the Code does not speak of reasonableness; therefore, judges often 
make use of that  notion by invoking the search for the parties’ shared intention.36  

This approach is similar to the taking into consideration of circumstances surrounding the 
contract’s formation (art. 1426 C.C.Q.), which will be dealt with in a few moments. It bears 
noting that the Projet de réforme du droit des contrats seeking to reform contract law under 
France’s civil code, actually stipulates that “[TRANSLATION] where no shared intention of the 
parties is detected, a contract will be interpreted in light of the meaning that would be given to it 
by a reasonable person placed in the same situation”;37 a substantially similar provision can be 
found in Principes d’UNIDROIT.38 This relatively new rule enriches the contract interpretation 
regime. However, it must be used wisely, even with restraint: it must not lead to arbitrary rulings 
from judges.445   

 (emphasis added) 

[897]  The Court retains from these texts that not only does the documentary and/or peripheral 
portion of a contract constitute circumstances, so does the shared intention when the 
reasonableness test is applied.  

[898]  In this matter, for obvious reasons no one who participated in the negotiations testified. 
Consequently, the search for the shared intention in the contractual documents in question, on 
the whole quite unique, can be gleaned from the identity of the actors then present, the socio-
economic and political context, and the ancillary documents.   

APPLICATION OF THE LAW TO THE FACTS 

[899]  In 1958, Newfoundland granted Brinco rights to the Churchill River for an initial period of 
99 years, renewable upon expiry for a second period of 99 years. 

[900]  The fact of entrusting the development of the Churchill River to a private enterprise was 
not surprising, seeing as the demographic and economic weight of Newfoundland did not justify 
the public development of this resource.446  

                                                
445 Jean-Louis BAUDOUIN and Pierre-Gabriel JOBIN, Les Obligations, 7th Ed., by P.-G. JOBIN and Nathalie 
VÉZINA, Cowansville, Éditions Yvon Blais, 2013, pp. 495-496.  
446 Paras. 71 and 72 of this judgment. 
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[901]  The cornerstone of this project, for Brinco and H.Q., was its funding.  

[902]  Remember that pursuant to the Prospectus, the Generating Station was almost entirely 
financed. That being the case, such financial risks as illiquidity, destruction of the work, 
exchange rates, fluctuating interest rates, and so forth were borne by the minority shareholder, 
in this case H.Q., and this for the first 40 years of the contract. 

[903]  Though it may be normal, under certain circumstances, for a richer shareholder to bear a 
greater portion of the financial risks of a joint venture, it nevertheless remains that this is an 
exceptional situation for a minority shareholder. Even if the evidence gives some idea of the 
importance that H.Q. may have ascribed to the fact of being a shareholder of CF(L)Co, it 
nevertheless remains that H.Q. has always had members of its senior management sitting on 
the board of directors of CF(L)Co. Hence, it is reasonable to believe that H.Q. viewed the 
project as a joint venture, with a partner that must necessarily take its expectations into 
consideration.  

[904]  In a nutshell, though the project was not very profitable, for all intents and purposes it 
presented no risk to the controlling shareholder. 

[905]  Early on in the equation, Brinco decided to develop Upper Churchill’s full potential. This 
output at the time represented virtually all of H.Q.’s output for Québec, whose population was 
then 12 times greater than that of Newfoundland. 

[906]  Needless to say that this output was destined for Québec, seeing that in those days no 
transmission line connected Labrador to the island of Newfoundland, although that situation was 
changing. 

[907]  Brinco had to reach an energy sale contract with H.Q. if it wanted to secure the financing 
needed to build the Generating Station. 

[908]  Obviously, H.Q. demanded and obtained considerable concessions in terms of rates. As 
we will see, in the context of the negotiations, it personally agreed to the “Take or Pay” and 
“Split Tariff” commitments.  

[909]  What was the goal sought by the controlling shareholder CF(L)Co?  

[910]  The answer is two-fold:    

 A return on investment of $60 million. 

 The residual value of the Generating Station upon expiry of the 65 year-period.  

[911]  A $60 million return on Brinco’s investment is reflected in the final report of Ebasco,447 
which specifies that Brinco quantified its investment at $60 million and wanted a corresponding 
return.  

[912]  How do we explain this expectation when the value of the works is somewhere close to 
one billion dollars. The answer can only be found in the residual value thereof, once the debt is 
reimbursed.  

                                                
447 Para. 327 of this judgment. 
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[913]  Even though the residual value of the work was never invoked, it is inconceivable to think 
that the project developer, Brinco, was not aware of it. Consequently, the fact that Brinco 
obtained rights to the Churchill River for two periods of 99 years is evidence of their long-term 
vision, its corollary necessarily being the value of the work once the debt was reimbursed. 

[914]  Brinco secured the rights to Churchill River in 1953 in consideration for the obligation to 
invest $1,250,000 in five (5) year tranches. In 1974, 21 years later, Newfoundland purchased 
4,989,330 shares of CF(L)Co held by Brinco for the amount of $160,000,000 million.448 The 
return is all the more interesting, especially if we consider that a mere six years earlier, Brinco 
assessed its investment at $60 million.  

[915]  And what to say of the residual value in 2015 that Mr. Vandal estimates at $20 billion.449  

[916]  One can certainly presume that Brinco, then controlled by industrialists, was well aware of 
the importance of a work’s residual value.  

[917]  Let us now look at the negotiations, properly speaking.  

[918]  We have seen that negotiations surrounding the conclusion of the set of contracts took 
place between February 1961 and July 1968, even though the contract was signed some ten 
(10) months later, namely on May 12, 1969.450  

[919]  The first round, which barely lasted several months, only set the table for future rounds. 
That being said, we can see that H.Q., when putting an end to negotiations, first made the 
strategic choice of developing its own facilities, in this case the Manicouagan project.451  

[920]  This choice was the first evidence of the importance H.Q. attributed to its Facilities as 
opposed to the project.  

[921]  The second round, which lasted from March 1963 to July 1964, fine-tuned the parties’ 
position. 

[922]  The “take or pay” notion was discussed at length and produced a lot of back-and-forth 
between the negotiators. Although H.Q. was firmly opposed to the notion in the beginning,452 it 
ended up accepting it as crucial to the financing. 

[923]  Other principles were also discussed and accepted, namely the Twinco Block and the 
Recall Block, even though the latter’s quantity had not yet been determined. 

[924]  The documentary evidence reveals some of H.Q.’s concerns, the main being:  

 - Exports to New York; 

 - Quantity of energy available and guaranteed delivery. 

[925]  We will see a little later that confronted with the impossibility of exporting to the United 
States, H.Q. decided to go ahead with the project anyway.  

                                                
448 Exhibit P-227.  
449 Para. 88 of this judgment.  
450 Paras. 135 and 314 of this judgment. 
451 Para. 152 of this judgment.  
452 Paras. 714 to 189 and 193 to 195 of this judgment.  
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[926]  Therefore, this leaves the issue of energy quantities and guaranteed delivery.  

[927]  In this second round of negotiations, the project (at least its technical aspect) was in its 
early stages. Thus, in 1963, Acres admitted that it still was unable to assess the quantity of 
“Firm Energy”.453  

[928]  Another important point is the inconsistency of terminology used by the negotiators.  

[929]  Remember that in the first round, the quantity of energy was expressed in terms of 
horsepower, a term that was used on several occasions during the second round. 

[930]  During that round, several expressions pertaining to capacity and energy were used, 
including the following:  

 - Firm annual energy generation; 

 - Guaranteed minimum energy output. 

 - Second energy. 

 - Primary energy. 

 -  Firm capacity and associated energy. 

 - Spare capacity and associated energy, etc. 

[931]  Clearly, CF(L)Co’s negotiators realized that there was a certain inconsistency in the 
terminology used, seeing as Mr. McParland received a lexicon in November of 1963 entitled 
“Glossary of Electric Utility Terms”.454   

[932]  This lexicon455 contained a wealth of definitions for such various expressions as “Firm 
Energy”, “Primary Energy” and “Secondary Energy”. This being said, the term “Energy” 
contained no definition for “Continuous”. 

[933]  This was confirmed by CF(L)Co’s expert in her report on “Continuous Energy”, seeing as 
in order to prove the existence of such a concept, she necessarily had to associate it with that of 
“Firm Energy”.456   

[934]  Ms. Bodell admitted, moreover, in the context of her cross-examination that at the time, 
the expression “Continuous Energy” was not defined anywhere457 in the technical works. 

[935]  In her expert report, she took pains to distinguish the notion of “Continuous Energy” from 
the notion of excess energy to conclude that it had never been considered by the parties as 
being available for H.Q. during the 25 years of the Renewed Power Contract. 

[936]  In fact, the expression “Continuous Energy” was dealt with in a letter that Mr. Winters 
from Acres sent to Mr. Lessard from H.Q. in March of 1964, which letter was not followed up 
on.458  
                                                
453 Para. 172 of this judgment.  
454 Para. 191 of this judgment.  
455 Exhibit P-83.  
456 Para. 687 of this judgment.  
457 Para. 694 of this judgment.  
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[937]  The Court notes that following this second round, although certain concepts were taken 
for granted, such as “take or pay”, “Twinco Block”, “Recall Block”, the exact quantity of energy 
available to H.Q. remained undetermined. 

[938]  The Court also notes that the terminology used to describe the capacity and energy in the 
proposed letter of intent varies greatly in the course of the months and depending on the author.  

[939]  What is more, realizing that exporting electrical products to the United States was 
becoming problematical, H.Q. considered securing full control of the Generating Station’s 
output, a control that extended to the reservoirs.459   

[940]  Now, on to the final round. 

[941]  What was agreed on in the second round of negotiations not being questioned, the first 
draft letter of intent dated May 1, 1965 strongly resembled the draft sent by Mr. Winters in 
March of 1964. It, too, contained the notion of “Continuous Energy”. 

[942]  In June of 1965, H.Q. submitted two drafts of the letter of intent to CF(L)Co in which it 
defined “Continuous Energy”. The first draft contains the phrase “[ORIGINAL ENGLISH] shall 
mean all energy which can be made available on a monthly basis”, while the second draft 
eliminated the notion of “monthly basis” to read as follows: “[ORIGINAL ENGLISH] shall mean 
all energy made available at the agreed point of delivery”.460  

[943]  Still in June of 1965, clause 10 of the draft exchanged between the parties provided for 
the purchase by H.Q. of any available energy of the Generating Station, namely the “Continuous 
Energy” and excess energy.  

[944]  In other words, the expression “Continuous Energy”, when read together with all of the 
clauses contained in the drafts of the letter of intent, meant all energy produced by the 
Generating Station.  

[945]  This simple finding contradicts Ms. Bodell’s opinion, namely that CF(L)Co intended to 
reserve the excess energy for itself. 

[946]  In fact, the expression “Continuous Energy” would be used by the parties in the letter of 
intent to designate what would be available for H.Q. during the construction phase and 
commissioning of the units.461  

[947]  The quantity of energy available for H.Q. would also be fine-tuned, varying from 34 billion 
KWHs to 32.2 billion KWHs.  

[948]  In early 1966, H.Q. learned that its plan to export to the United States was definitively 
compromised, but still decided to proceed with the project. From that moment on, the full 
integration of Churchill Falls into the H.Q. network was analyzed in depth.462  

[949]  The integration of Churchill Falls into its network was always an option for H.Q. However, 
the fact that there were no more export possibilities made this integration a top priority of H.Q. 

                                                                                                                                                       
458 Para. 203 of this judgment.  
459 Paras. 207 to 210 of this judgment.  
460 Paras. 236 and 242 of this judgment.  
461 Exhibits P-4/11 and P-4/13, clause 18. 
462 Paras. 257 to 260 of this judgment.  
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[950]  The letter of intent was signed October 3, 1966.  

[951]  These first three rounds shed light on the changing approach of each party.  

[952]  Consequently, for CF(L)Co, aside from the Twinco Block and Recall Block, the emphasis 
was on considerations directly related to the project’s funding, namely the “Take or Pay” 
approach. 

[953]  As for H.Q., once it had processed CF(L)Co’s demands, its considerations were more 
technical and linked to the compromise of exports to the U.S. These revolved around the 
following axes:  

 - Quantity of energy available, and at what price. 

 - Integration of Churchill Falls into its entire network. 

 - Term of the contract, then set at 40 years.463 

[954]  This left the final and most important round of negotiations, seeing as it witnessed a 
change of direction so important that one of the first clauses of the Principal Power Contract is 
the following:  

[ORIGINAL ENGLISH] 

“1.7 Letter of intent 

The letter of Intent executed between the parties hereto under date of October 13, 1966 is 
hereby fully superseded and replaced.” 

[955]  The first material change is the “Split Tariff” issue, which was integrated into the Principal 
Power Contract but not the Renewed Power Contract.  

[956]  Under the “Split Tariff”, H.Q. bears the risk associated with hydrology. This being said, in 
exchange, H.Q. obtained control over the reservoirs.  

[957]  Moreover, the expert Lapuerta placed much emphasis, and rightly so, on this risk 
associated with hydrology, as well as on management of the reservoirs. 

[958]  The Court believes that above and beyond the operational flexibility clause set forth both 
in the Principal Power Contract and the Renewed Power Contract, the treatment reserved for 
the “Split Tariff” clause sheds light on the parties’ intention. 

[959]  Once the “Split Tariff” notion was accepted by H.Q., the “Continuous Energy” notion was 
abandoned, and the concept of “Annual Energy Base” was introduced.464  

[960]  Another material amendment is the identity of the party controlling the deliveries of 
energy. CF(L)Co first had to submit an evaluation to H.Q. of its energy availabilities with which 
H.Q. would have to content itself.465  

                                                
463 Para. 269 of this judgment.  
464 Paras. 292 to 294 of this judgment.  
465 Para. 300 of this judgment.  
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[961]  This situation was unsatisfactory to H.Q., specifically as regarded the integration of 
Churchill Falls into its existing and future facilities.466  

[962]  This change would be accepted by CF(L)Co, thus ceding control over the reservoirs to 
H.Q. subject to certain assurances granted to CF(L)Co, namely:     

 [ORIGINAL ENGLISH] 

“Hydro-Québec have [sic] recognized that CF(L)Co should not suffer any loss of revenue which 
would have been available to CF(L)Co under the previous concepts.” 467 

[963]  Furthermore, this significant change of course led to the introduction of the operational 
flexibility clause. 

[964]  Finally the renewal clause was negotiated, which until then had only received lip service. 

[965]  The main considerations invoked by H.Q. were the price and term of the renewal.  

[966]  The Court notes that no further change to the various concepts developed and accepted 
by the parties to the Principal Power Contract were questioned at the time.468  

[967]  In fact, the operational flexibility clause can be found in both the Principal Power Contract 
and the Renewed Power Contract.  

[968]  As mentioned earlier, the expert Lapuerta believes that the notion of “Split Tariff” resulting 
in H.Q.’s takeover of the reservoirs is consistent with the approach that the entity controlling the 
reservoirs must bear the risk.469   

[969]  Interestingly, Mr. Martin shares Mr. Lapuerta’s opinion on the subject.470  

[970]  According to CF(L)Co’s interpretation of the Renewed Power Contract, it takes back 
control over the reservoirs seeing as, thanks to the first 40 years of the Generating Station’s 
operation and the AEB calculations, the parties can very accurately determine the Generating 
Station’s generating capacity, and it is this capacity noted in the final AEB that H.Q. must pay, 
regardless of whether or not it takes delivery thereof or if it is available. 

[971]  Mr. Lapuerta specifies that the AEB specifies the average over 40 years of operation, 
which does not necessarily mean that in any given year the water inflows will be sufficient to 
even meet CF(L)Co’s interpretation of “Continuous Energy”. 

[972]  In such a case, the risk would be entirely borne by H.Q., according to Mr. Martin, as it 
would have to pay for the energy it had not received. 471  

[973]  H.Q. argues that while it did agree to pay despite the hydrology-related risks, it never 
agreed to pay for energy not delivered to it, either owing to sales to third parties, or to the 
maintenance of units or transmission system.472   

                                                
466 Para. 306 of this judgment.  
467 Paras. 306 to 308 of this judgment.  
468 Para. 321 of this judgment.  
469 Para. 737 of this judgment.  
470 Para. 623 of this judgment.  
471 Para. 624 of this judgment.  
472 Paras. 507 to 509 of this judgment.  
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[974]  Does the evidence adduced before the Court demonstrate that CF(L)Co’s current 
interpretation of the expression “Continuous Energy” in the Renewed Power Contract was 
contemplated by the parties during the negotiations that led to the conclusion of the contractual 
whole? 

[975]  The Court does not believe so. Here’s why. 

[976]  This is a unique project that was negotiated for a period spanning eight (8) years. 

[977]  During these eight (8) years, the evidence reveals that the parties used several different 
terms to describe either capacity or energy. Actually, during the short period of time in which the 
expression “Continuous Energy” was used, and this before the concepts of “Split Tariff” and 
“Annual Energy Base” were introduced, it designated the entire output of the “Generating 
Station”.  

[978]  CF(L)Co’s main argument relies on the expert report of Ms. Bodell, in which she 
assimilates “Firm Energy” to “Continuous Energy” and its corollary, namely that CF(L)Co had 
thus reserved for itself ownership of the excess energy. 

[979]  However, despite Ms. Bodell’s opinion, one fact cannot be ignored: nothing in the 
documentary evidence supports this contention.  

[980]  On the contrary, considering the enormous debt associated with the project, how could 
CF(L)Co have convinced its creditors that the excess energy should be reserved for the future? 

[981]  The reality is that the entire projected output of the Generating Station was sold, either to 
H.Q. or through the Reserved Blocks.   

[982]  What, then, is meant by “Continuous Energy”.  

[983]  Bear in mind, first of all, that at the time of the negotiations in which the expression 
“Continuous Energy” was used, that notion was associated with the excess energy, such that 
H.Q. undertook to purchase and CF(L)Co undertook to sell the entire output of the Generating 
Station, minus the Reserved Blocks.  

[984]  In fact, during the first 40 years of the contractual whole, this is exactly what happened. 
Consequently, CF(L)Co sold and H.Q. purchased, using the “Take or Pay” formula, the entire 
output of the Generating Station, minus the Reserved Blocks.  

[985]  The Court upholds Mr. Lapuerta’s interpretation of the meaning and use of the term 
“Continuous Energy” in the Renewed Power Contract, certainly the most logical one under the 
circumstances.   

[986]  Indeed, the application of the “Split Tariff” and “Annual Energy Base” clauses that led to 
the expression “Continuous Energy” being abandoned had the effect that during the first 
40 years of the contractual whole, H.Q. bore the hydrology-related risks, the consideration being 
that it would then control the reservoirs.  

[987]  Once this first period had elapsed, the energy rate became fixed for the next twenty-five 
years. This reality, coupled with the fact that H.Q. is still subject to the “Take or Pay” condition, 
makes it all the more likely that the parties wanted to gauge the Generating Station’s actual 
output capacity by measuring the first forty-year period. 
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[988]  The period after this, namely the next twenty-five years, the parties being aware of the 
Generating Station’s exact output in both good and bad years, the “Split Tariff” approach was 
abandoned, and H.Q. became tributary to full payment of this output at the agreed-upon rate. 
Use of the expression “Continuous Energy” thus becomes understandable, especially since the 
last definition used by the parties is that it “[ORIGINAL ENGLISH] shall mean all energy made 
available at the agreed point of delivery”.473  

[989]  Moreover, nothing in the highly documented evidence demonstrates that the parties had 
considered such a drastic change as the one proposed by CF(L)Co for the last twenty-five years 
of the contractual whole. 

[990]  Contrary to a drastic change, what to make of the repeated use of the term “extension” at 
a board of directors meeting dealing most exclusively with the renewal of the Principal Power 
Contract?474  

[991]  Here is the definition for the word “extension” taken from the Oxford dictionary of 
English.475   

“A part that is added to something to enlarge or prolong it (...) 

An application of an existing system or activity to a new area (...)”. 

[992]  Bear in mind that according to CF(L)Co, H.Q. nonetheless enjoys a certain intra-monthly 
flexibility within which to manage the limit of the final AEB divided into monthly tranches. Beyond 
this monthly limit (and if H.Q. wants more capacity and energy), it must pay. Similarly, and this 
is especially true during the summer season, if H.Q. consumes less than the final AEB, also 
divided by 12, it is still required to pay. 

[993]  This avenue now proposed by CF(L)Co is nowhere to be found in the negotiations and 
discussions that were adduced into evidence. 

[994]  As opposed to this silence, the operational flexibility clause can be found in both the 
Principal Power Contract and the Renewed Power Contract.  

[995]  This operational flexibility is described by H.Q. and its expert, Mr. Lapuerta, as being 
multi-year and multi-seasonal. The first allows H.Q. to manage the water inflows for its entire 
system, while the second allows it to import during on-peak periods what power and capacity 
remains unused, specifically during the summer period.  

[996]  This flexibility prized by H.Q. is highly documented both in the written instruments 
generated by Brinco or CF(L)Co at the time and the documents submitted by H.Q. 

[997]  What is more, one cannot help but notice that the last paragraph of the operational 
flexibility clause, contained in both contracts of the contractual whole, speak of the hydrology 
reports that H.Q. must provide, reports that lose all of their meaning if the parties had intended 
to make a change as drastic as the one CF(L)Co is contending.  

                                                
473 Paras. 236 and 242 of this judgment.  
474 Paras. 321 and 321 of this judgment.  
475 Oxford Dictionary of English, third Edition, 2010. 
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[998]  Consequently, as Mr. Sansoucy indicated in his testimony, the annual water inflow in the 
form of rain or snow can vary greatly for the La Grande, Manicouagan and Churchill Falls 
reservoirs.476  

[999]  This interdependency of two generating stations is not unique to H.Q. Remember the 
testimony of Mr. Martin on the relevance of managing the Churchill Falls reservoirs in Upper 
Churchill to ensure the stability of the Muskrat Falls Generating Station, which is located in 
Lower Churchill. 

[1000]  In sum, the Court concludes that nowhere in the evidence is it demonstrated that the 
negotiators wanted to give the meaning suggested by CF(L)Co to the notion of “Continuous 
Energy”, seeing as the only time this expression was used other than during the construction 
period, it meant the Generating Station’s entire output.  

[1001]  What is more, CF(L)Co’s interpretation does not jive with the contractual whole that was 
considered and negotiated by the parties, and would constitute a drastic change of course that 
is nowhere to be found in the evidence adduced before this Court.  

[1002]  Now on to the third criterion mentioned in article 1426 C.C.Q., namely the parties’ 
interpretation of the contract throughout its execution.  

INTERPRETATION OF THE PARTIES 

THE LAW 

[1003]  Although this is essentially a question of fact, the Court believes that a quote from author 
François Gendron is especially relevant regarding the state of law: 

[TRANSLATION]  

“According to Demolombe, the execution of a contract ‘is a living and breathing interpretation; 
an avowal of the party’.333 The Court of Appeal in Richer v. La Mutuelle du Canada,334 following 
in the wake of Perras v. Grace,335 refers here to a decision of the French Cour de cassation: 

Where there is any uncertainty over actions, explains the Court of cassation, the surest source 
of interpretation is the voluntary, formal and repeated execution of the interested parties, who 
cannot after the fact disavow their own actions.”477 

 
 (emphasis added) 
 
 (references omitted) 

[1004]  This is the general principle that should guide this Court. This being said, certain facts 
specific to this case are such that upon analyzing the facts, this Court must review some of the 
concepts that were dealt with by our courts.  

APPLICATION OF THE LAW TO THE FACTS 

[1005]  H.Q. has proven a certain number of facts that it believes support its position, including 
the fact that it was only around 2008 or 2009 that CF(L)Co developed its own interpretation of 
the Renewed Power Contract that resulted in these proceedings.478  
                                                
476 Examination of Hugo Sansoucy, October 21, 2015, pages 30 to 36.  
477 François, GENDRON, L'Interprétation des contrats, 2nd Ed., Montréal, Wilson & Lafleur Ltée, 2016, p.114   

500-17-078217-133 PAGE: 157
CIMFP Exhibit P-01475 Page 157



 

[1006]  On this very specific point, H.Q. cites Sobeys Québec v. Coopérative des 
consommateurs de Ste-Foy.479  

[TRANSLATION]  

It was only at the instigation of the auditors that it began contesting the fact that the non-
residential immoveable tax was not deducted from the percentage rent, which is very late under 
the circumstances. What we have here is a type of opportunism, [the sub-tenant] seizing the 
opportunity to contest what is offered by the sub-lease’s wording […], which it then realizes 
does not contain the non-residential immoveable tax clause that it had nonetheless agreed to, 
but which had unfortunately been omitted.   

[1007]  H.Q. also cites Richer v. La Mutuelle du Canada, Compagnie d’assurance sur la vie480 
already cited by the author Gendron, to support what it describes as “opportunism”. 

[1008]  While the facts in Sobeys prompted the Court of Appeal to qualify a claim as being 
opportunistic, it is all too clear that this was a particular situation that resulted from an omission 
in the sub-lease. 

[1009]  That is far from being the case here. However, the time at which a new theory was 
developed regarding a contract’s interpretation is one of the elements on which this Court will 
base its assessment. 

[1010]  This very period in which a new theory was developed speaks to the state of mind of a 
co-contracting party in the period that preceded its drafting. 

[1011]  Indeed, the interpretation a contract is given by one or several parties can be seen in 
their behavior. 

[1012]  What is more, this new theory cannot have the effect of annihilating the behavior of a 
party prior to this “revelation” that has certainly created legitimate expectations on the part of its 
co-contracting party.  

[1013]  In that regard, one example of this to bear in mind is the 1995-1996 negotiations, during 
which Mr. Mercer from CF(L)Co sent financial projections on September 5, 1995 to Mr. Dubé 
covering the period until 2041 without any mention being made of the notion of “Continuous 
Energy”, as CF(L)Co is currently arguing.481  

[1014]  Equally revealing is the fact that a contract entered into between CF(L)Co and NLH on 
March 9, 1998, concurrently with the conclusion of the GWAC and bearing on the 300 MW 
Recall Block, is valid until August 31 2041, namely exactly the same term as the Renewed 
Power Contract.482  

[1015]  In fact, all of the evidence regarding the parties’ conduct until 2007 demonstrates that 
they considered all of the documents as a whole, the term of which is 2041. 

                                                                                                                                                       
478 Paras. 597, 598 and 620, 621 of this judgment.  
479 2005 QCCA 1172, para. 97.  
480 1987 R.J.Q. 1703 (C.A.). 
481 Para. 407 of this judgment.  
482 Exhibit P-30.  
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[1016]  All of the evidence leans towards this interpretation, with the exception of one isolated 
document during the negotiation round that took place between 1989 and 1992 on which 
CF(L)Co is placing a lot of emphasis.483  

[1017]  The simple statement that “[ORIGINAL ENGLISH] to do anything which may be 
construed as confirming or improving for Hydro-Québec’s benefit, the existing arrangements” 
cannot, taken on its own, contradict all of CF(L)Co’s conduct throughout the performance of the 
Principal Power Contract.  

[1018]  In this matter, above and beyond these findings and above and beyond the declaration 
set forth year after year in the financial statements of CF(L)Co, the most important element is 
the 1998 finding in the GWAC that definitively enshrines H.Q.’s rights, if that had not already 
been done. 

[1019]  The GWAC, whose term expired at the same time as the term of the Renewed Power 
Contract, is certainly a sign of the flexibility sought by H.Q.  

[1020]  Bear in mind that the GWAC had been preceded by the Operating Agreement the 
features of which highly resembled those of the GWAC.484  

[1021]  Besides, as we have seen earlier, even in the context of negotiations between the Letter 
of Intent and the conclusion of the Principal Power Contract, the idea of increased capacity 
during the winter months had been broached by the negotiators.485  

[1022]  However, the price paid by H.Q. for the increased capacity under the GWAC is slated to 
grow from year to year until 2041. 

[1023]  The ordinary witnesses as well as the expert Lapuerta are unanimous in saying that 
H.Q. would not have agreed to that contract, and especially its terms and conditions, had it been 
aware of the interpretation CF(L)Co intended to give the notion of “Continuous Energy” starting 
September 1, 2016.  

[1024]  In fact, even with the benefit of a flexibility that the parties describe as being intra-
monthly, managing the GWAC as the parties have been doing since 1998 would become 
impossible. Thus, H.Q. would need to choose both daily and hourly times so as not to exceed 
the limit of what CF(L)Co conceives as being available for H.Q.  

[1025]  Remember, too, Mr. Vandal’s statement, which perfectly illustrates the GWAC’s situation 
in light of the CF(L)Co’s interpretation:   

[TRANSLATION]  

[…] If the power itself is limited, we would end up paying for the available megawatts without 
being able to benefit therefrom […].486  

[1026]  Clearly, this situation was never considered or even invoked in 1998.  

                                                
483 Para. 394 of this judgment.  
484 Para. 388 of this judgment.  
485 Para. 287 of this judgment.  
486 Para. 463 of this judgment.  
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[1027]  It is also an accepted fact that the GWAC is not a one-way contract, CF(L)Co drawing 
benefit therefrom seeing as this contract will generate approximately one billion five hundred 
million for CF(L)Co between 1998 and 2041.  

[1028]  The Court is astonished that CF(L)Co’s interpretation, which could materially affect the 
implementation of the GWAC, was not immediately denounced, seeing as it was in the course 
of being executed.  

[1029]  Despite the testimony of Mr. Burry, this Court concludes that it was only in June of 2012 
during the discussion on the five-year plan that included 2016-2017 that H.Q. was officially 
informed of the direction that CF(L)Co would be taking starting on September 1, 2016.487  

[1030]  The evidence and testimony have convinced this Court that until it developed its new 
interpretation, CF(L)Co always acted, where flexibility was concerned, as though the renewed 
contract was simply a continuation, over time, of what the parties had been doing for the first 
40 years of the contractual whole.  

[1031]  This finding, for all intents and purposes, constitutes the “party’s avowal” elaborated by 
the French author Demolombe, and cited by the author François Gendron.  

USAGE 

THE LAW 

[1032]  This being once again a question of fact, here is what authors Baudouin and Jobin teach 
us:   

[TRANSLATION]  

The relevance of usage in determining the parties’ intention is based on one presumption: the 
shared intent of the parties to the agreement is inferred from the intent of the parties who have 
entered into a similar contract (for example, the payment of a commission, in the form of a 
percentage, to the agent or broker whose services were retained to sell an immoveable). 
Naturally, the tribunal will privilege to whatever extent possible the factors more specific to the 
case at hand whenever any exist. It is, in fact, entirely possible that well-informed parties 
specifically did not want to follow usage and wanted an atypical agreement. Remember that in 
the end, there is often an overlap or confusion between an interpretation based on usage, and 
an interpretation that reflects the subject matter of the contract.  

The Civil Code of Lower Canada did not ignore usage (including in matters involving contract 
interpretation,66 as well as determining the implicit obligations67).488  

 (emphasis added) 
 (references omitted) 

[1033]  Authors Baudouin and Jobin referred in the above excerpt to the term “usage” that is 
mentioned in article 1016, which is used by legislators in article 1426 C.C.Q.  

[1034]  It would therefore be expedient to define the term “usage”. This is how the dictionary 
defines it:  

                                                
487 Para. 602 of this judgment.  
488 Jean-Louis BAUDOUIN and Pierre-Gabriel JOBIN, Les Obligations, 7th Ed., by P.-G. JOBIN and Nathalie 
VÉZINA, Cowansville, Éditions Yvon Blais, 2013, p. 503, para. 419.  
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[TRANSLATION] Practice that is so customary or frequent as to be normal within a society.489 

[1035]  What is more, the author Hubert Reid defines it as follows: 

“[TRANSLATION]  

2. A customary practice within a specific environment or profession to which individuals ascribe 
even though that practice has no legal foundation. For example, the custom of the Court, 
commercial practices.”490  

APPLICATION OF THE LAW TO THE FACTS 

[1036]  The evidence of usage was provided mainly by CF(L)Co in the form of the expert reports 
of Ms. Bodell and Mr. Kendall.  

[1037]  This evidence attempted to demonstrate that either the expression of “Continuous 
Energy” was known and used within the power industry or the sale of blocks of capacity and 
power were common practice. 

[1038]  Where the blocks of capacity and power are concerned, although this Court does not 
retain the opinion of Mr. Kendall, he did reveal the existence of certain contracts, three in fact, 
two of which are for negligible quantities of power as compares to the output of Churchill 
Falls.491  

[1039]  Ms. Bodell, for her part, focused her report on concluding that “Continuous Energy” was 
the equivalent of “Firm Energy” and, as such, H.Q. was not entitled to what she described as 
Excess Energy. 

[1040]  As this Court emphasized as regards the evidence consisting of Ms. Bodell’s expert 
report, she extrapolated that the concept of “Continuous Energy” was well established and 
recognized in the power industry at the time the contractual whole was entered into. 

[1041]  Attempting to prove usage by extrapolation has the exact opposite effect. 

[1042]  Usage, by definition, is something that is recognized, well established, regularly used, 
and the evidence of which is relatively easy to establish. 

[1043]  Attempting to prove the usage of blocks based on two or three contracts or even the 
notion of “Continuous Energy” by extrapolation does not satisfy the degree of evidence needed 
to establish a constant usage. 

[1044]  This Court concludes that CF(L)Co failed to prove that the use of the expression 
“Continuous Energy” or even the sale of power and capacity in blocks was customary at the 
time of negotiations and the conclusion of the contractual whole. 

[1045]  This Court concludes that the evidence pertaining to the contract interpretation criteria, 
given the particular nature of the contractual whole at issue, does not permit to establish that 
under the circumstances in which this contract was reached, the usage and interpretation made 
thereof by the parties, whether CF(L)Co or H.Q., had extended to CF(L)Co’s current 

                                                
489 Le Nouveau Petit Robert de la langue française, New 2008 edition Éditions Le Robert, pp. 2662 and 2663.  
490 Hubert REID, Dictionnaire de droit Québécois et canadien, 4th Ed., Montréal, Wilson & Lafleur, 2016, p. 610.  
491 Exhibit D-153, Kendall Report, p. 16, para. 73.  

500-17-078217-133 PAGE: 161
CIMFP Exhibit P-01475 Page 161



 

interpretation of the expression “Continuous Energy”. Quite the contrary, the evidence shows a 
continuity of intention between the Principal Power Contract and the Renewed Power Contract. 

[1046]  And now this Court will deal with some of the sub-issues presented by CF(L)Co in the 
draft questions in dispute that this Court has attached hereto. 

SUB-ISSUES 

[1047]  In fact, the sub-issues revolve around excess energy, with CF(L)Co stridently arguing 
that if the Court were to retain H.Q.’s interpretation, the latter would obtain this excess energy at 
no cost.  

[1048]  Here are CF(L)Co’s comments on the subject in its outline of argument:    

[ORIGINAL ENGLISH] 

“269. Contrary to the Letter of Intent, which expressly provided for the sale of Excess Energy at 
a lower price than Continuous Energy, and the Power Contract which amounted to its sale at 
1/3 of the price, the Renewal Contract only provides for the sale of Continuous Energy. It is 
silent on energy in excess of Continuous Energy. The Renewal Contract does not provide that 
CF(L)Co must make such energy available to Hydro-Quebec, nor does it provide for a price or 
even for the gratuity of such energy, as Hydro-Quebec implies.”  

[1049]  Consequently, in light of the interpretation that this Court ascribes to the contractual 
whole and given more specifically a notion of “Split Tariff” that applies solely throughout the 
work’s financing period, the only plausible explanation for using the term “Continuous Energy” 
was to confer on CF(L)Co a stability of revenues and inflow of cash for the second period of this 
contractual whole, in other words starting September 1, 2016. 

[1050]  A large portion of the evidence, whether from the relevant witnesses or experts, is 
focused on the concept of “Annual Energy Base”.  

[1051]  On this issue, this Court retains the opinion of the expert Lapuerta to the effect that, 
despite being an average, it nevertheless represents all of the power produced by the 
Generating Station. 

[1052]  Consequently, in the past, the “Annual Energy Base” took into account what the parties 
described as excess energy. 

[1053]  It is therefore out of the question that H.Q. would obtain the excess energy at no cost, 
the final AEB setting the limit to what H.Q. is entitled annually and for which it must pay. That in 
any given month, aside from the situation of the GWAC, H.Q. may demand and obtain excess 
energy does not change the final annual outcome.  

[1054]  Consequently, H.Q. is entitled to request and obtain, pursuant to Section 5.2 of the 
Renewed Power Contract, any projected firm capacity, and this at all times. What is more, it is 
entitled to the additional capacity and what is provided for in the GWAC in accordance with the 
terms and conditions set forth in that contract. 

[1055]  Still pursuant to section 5.2 of the Power Contract, in its appreciation of the availability of 
capacity in addition to the firm capacity that H.Q. might demand, CF(L)Co must act in good faith.   
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[1056]  CF(L)Co asks what will become of the spinning reserve seeing as there is no clause on 
the subject in the Renewed Power Contract. 

[1057]  The evidence reveals that the water used for the spinning reserve is assimilated to a 
spill for the purposes of calculating the AEB.492  

[1058]  As a result, if the spinning reserve was used in the past, which Mr. Sansoucy denies, the 
water used would therefore become an integral part of the final AEB. This evidence was not 
contradicted by CF(L)Co.  

[1059]  H.Q. was aware, based on its 40 years of experience, that any spinning reserve it had 
used would have been accounted for, and the inclusion of a spinning reserve clause in the 
Renewed Power Contract would have become useless.  

[1060]  Another sub-issue of CF(L)Co consists in requesting that the Court determine who 
benefits from any increased capacity and energy outputs resulting from improvements made to 
the equipment of the Generating Station. 

[1061]  The evidence reveals that in the past, the issue of equipment upgrades was broached 
by the parties, even though they never materialized.  

[1062]  Here we ask that this Court rule on a hypothesis which, owing to the fact that the parties 
are co-shareholders bound by a Shareholders Agreement, is subject to the rights of the parties, 
with a view to making upgrades. 

[1063]  As no representation was submitted to this Court by H.Q. regarding CF(L)Co’s intrinsic 
right to proceed or not proceed with upgrades, it is hazardous for this Court to opine on this 
specific point.  

[1064]  Besides, it bears noting on this point that the shareholder agreement provides that any 
capital expenditure of over five (5) million must be approved by a majority of the board of 
directors and by at least one of its members designated by NLH and H.Q.493   

[1065]  Briefly put, this Court does not intend to rule on this sub-issue of CF(L)Co.  

CONCLUSION 

[1066]  This Court concludes that CF(L)Co’s current interpretation of “Continuous Energy” was 
never considered by the parties since the beginning of negotiations, CF(L)Co having only 
developed this theory around 2008-2009.494  

[1067]  In fact, this expression, when it was considered during the negotiations for the entire 
term of the contract, and not for the construction period, referred to all energy, both firm and 
excess.  

[1068]  What is more, this finding is financially logical in light of the debt incurred for this project. 
How would CF(L)Co have explained to its creditors that it wanted to save the excess energy for 
the future without immediately cashing it in. To ask this question is to answer it. 

                                                
492 Para. 504 of this judgment.  
493 Para. 473 of this judgment, and P-3C/15, articles 3.4 and 3.4.2.  
494 Paras. 620 and 621 of this judgment.  
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[1069]  Dropping this expression was the fruit of a new compromise agreed to by H.Q. upon the 
introduction of the notion of “Split Tariff”.  

[1070]  In consideration for this compromise, H.Q. received control over the reservoirs, the 
addition of the operational flexibility clause and the introduction of the clause establishing the 
Annual Energy Base.  

[1071]  The AEB took into consideration the entire output of the Generating Station, including 
the spill-overs as well as the use of the spinning reserve, where applicable. 

[1072]  The AEB also took hydrologically rich or lean years into consideration. 

[1073]  The final AEB therefore represents the average of the entire first 40 years of the 
Generating Station’s operation, and this under all imaginable conditions.  

[1074]  Consequently, as the final AEB included all available energy of the Generating Station, 
the use of this calculation coupled with the expression “Continuous Energy” does not confer on 
CF(L)Co anything but the stability of monthly payments.  

[1075]  This Court concludes that the contractual whole sought only to amend the rates and the 
payment formula, not to restrict the rights conferred on H.Q. under the operational flexibility 
clause.  

[1076]  Furthermore, the conclusion of the GWAC, its term as well as its conditions confirm that 
until a new interpretation was developed, both CF(L)Co and H.Q. perceived the Renewed 
Power Contract as a continuation of the Principal Power Contract. 

[1077]  In sum, this Court concludes that H.Q.’s rights in terms of programming, capacity and 
power planning are not limited, circumscribed or restricted, on a monthly basis, to the purchase 
of blocks that are subjected to a cap the quantity of which is supposedly established based on 
the notion of “Continuous Energy” provided for in the Renewed Power Contract, not including 
the capacity and energy associated with the Reserved Blocks. 

INTERRUPTIBLE SALES 

[1078]   The legal framework of the interpretation principles applicable by this Court having 
already been explained, that issue will not be reviewed in the context of the issue of interruptible 
sales. This Court will therefore deal directly with the application of the law to the facts.  

D) DOES THE FACT THAT THERE ARE CURRENTLY NO INTERRUPTIBLE SALES 
DUE TO THE ACTIONS TAKEN BY H.Q. PREVENT A DECLARATORY JUDGMENT 
FROM BEING ISSUED? 

[1079]  We have seen that since a capacity label was introduced that effectively blocked the 
non-firm transmission of sales conducted by NEMC on the export market, interruptible sales 
have ceased being an issue for now.495  

[1080]  The former article 453 of the C.C.P. and the new article 142 of the C.C.P. have one 
thing in common, namely the solution of a genuine problem.  

                                                
495 Paras. 590 to 593 of this judgment.  
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[1081]  The evidence reveals that interruptible sales, or at least the deliveries, have existed 
between 2009 and 2015.  

[1082]  After H.Q. began systematically programming a capacity label in the spring of 2015 in 
order to, as it contends, secure a reserve, the transmission of interruptible sales can no longer 
be carried out on 735 KV lines belonging to H.Q.T.  

[1083]  CF(L)Co apprised the Régie de l’énergie of a complaint on the subject, as that body has 
exclusive jurisdiction. Consequently, if CF(L)Co’s complaint were to be dismissed, no 
interruptible sales may be transmitted on lines belonging to H.Q.T.  

[1084]  That being said, the evidence has revealed that a new transmission corridor will be 
completed in 2017, from Churchill Falls to Muskrat Falls. Starting from this generating station, a 
land and underwater transmission line will allow capacity and power to be transmitted from 
Churchill Falls to the northeastern American market without using H.Q.T.’s transmission lines.  

[1085]  As a result, regardless of what the Régie de l’énergie’s decision may be and as soon as 
the new transmission line is commissioned in 2017, the evidence reveals that the genuine 
problem that reigned from 2009 to 2015 will reappear. 

[1086]  The very essence of the Code of Civil Procedure in force since January 1, 2016 seeks to 
achieve, amongst other things, “[ORIGINAL ENGLISH] the fair, simple, proportionate and 
economical application of procedural rules, [and] the exercise of the parties’ rights in a spirit of 
cooperation and balance […].  

[1087]  The fact of having brought this dispute without disclosing to the Court the factual 
situation that has existed since May 2015 regarding the transmission or rather the lack of 
transmission of interruptible sales is not an example of H.Q. cooperating with the legal system.  

[1088]  That said, this Court has had the opportunity to express its view of the situation to all 
parties at issue, and it would be pointless to dwell on the issue.  

[1089]  This Court concludes that given the imminent resumption of interruptible sales and the 
desire to promote an efficient use of legal resources, it would be expedient to resolve this 
problem right now.   

E) In light of the Court’s finding regarding the issue of “Continuous Energy”, what 
impact will that finding have on interruptible sales? 

[1090]  This is how the Court formulates the issue in dispute, as it is intimately related to the first 
issue dealing with “Continuous Energy”.  

[1091]  Besides, CF(L)Co stridently claims in its outline of argument that H.Q. is entitled only to 
the “Continuous Energy”, as it interprets that notion. Here is the relevant paragraph:  

[ORIGINAL ENGLISH] 

112. Given the fact that s. 6.2 of the Power Contract was not reproduced in the Renewal 
Contract, Hydro-Quebec has no claim to request or take delivery of energy which is not 
specifically provided for under the definition of Continuous Energy and the ambit of s. 7.1 of the 
RC. 
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[1092]  In this matter, the Recall or even the evidence on interruptible sales was transposed 
solely in terms of capacity (MW). However, it would be useful to bear in mind once again that 
capacity is used to deliver power.  

[1093]  Moreover, it should be specified that for the issue of interruptible sales, CF(L)Co 
attempts in its arguments to separate capacity from power. 

[1094]  Obviously, this Court’s decision regarding the composition of the final AEB will have a 
major impact on this issue. 

[1095]  This being said, before answering the issue in dispute, a certain number of findings 
would be in order. First, these revolve around H.Q.’s position that the prior judgments have 
enshrined its right to all of the Generating Station’s output and, second, around the manner in 
which the experts have qualified the Recall in terms of the reality of interruptible sales as 
practiced by CF(L)Co.  

PRIOR JUDGMENTS 

[1096]  Although the Court did indeed conclude that H.Q. is contractually entitled to all power 
and capacity of the Generating Station, minus the Reserved Blocks, it is important to distinguish 
this case from the factual context of the prior judgments.  

[1097]  We have seen that H.Q. places much emphasis on certain excerpts of prior judgments, 
notably the Supreme Court’s decision in a matter dealing with the Reversion Act.  

[1098]  Here is the excerpt in question from the Supreme Court:   

[ORIGINAL ENGLISH]  

Under the contract CFLCo agreed to supply and Hydro-Quebec agreed to purchase virtually all 
of the power produced at Churchill Falls […].   

[1099]  What is more, in its June 13, 1983 decision regarding the 800 MW Recall Block, Justice 
Goodridge of the Supreme Court of Newfoundland wrote the following:   

[ORIGINAL ENGLISH] 

“1275 Firstly, the proviso is interpreted to mean that upon the request of the Government the 
Newfoundland consumer shall be given by CFLCo a right of first refusal to purchase all energy 
that becomes available for sale and is not then otherwise committed when it is feasible and 
economic for CFLCo to supply such power and for the Newfoundland consumer to purchase 
such power. In that connection the power which has been committed for sale to Hydro-Quebec 
is not available for sale to another customer. The right of first refusal which is extended upon the 
request of the Government is exercisable only in respect of the power in excess of that already 
committed and at the present time there is very little, if any, of that. (See Part 15.).” 

 (emphasis added) 

[1100]  Actually, H.Q. would like the Court to adopt these various comments, which enjoy the 
simple presumption of truth regarding the factual findings. 

[1101]  The following comments belong to author Léo Ducharme regarding simple presumption:    

[TRANSLATION] 
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“554. The second purpose of a simple presumption is to establish the certainty of an unknown 
fact that is often difficult to establish directly. But the certainty of this fact, in the case of simple 
presumption, is only relative. It is relative in that it is always possible for the adversary to destroy 
this certainty by bringing proof to the contrary. This is what is stated in the second paragraph of 
article 2847 C.C.Q.: “A presumption concerning presumed facts is simple and may be rebutted 
by proof to the contrary […].”   

It would be wrong to believe, however, that all simple presumptions have the same probative 
value. In fact, if the veracity of the presumed fact is always relative, it nonetheless remains that 
there are several degrees of relativity. The presumed fact is more or less certain depending on 
whether proof to the contrary is more or less easy to make. Therefore, a fact presumed to be 
true because it is probable and a fact presumed to be true because in the lawmaker’s opinion, it 
must be held as absolutely certain, as in the case of the presumption of the authority of res 
judicata, are separated by an infinite number of degrees. The result is that dividing 
presumptions into two strict categories as the Code has done fails to accurately reflect reality.496  

 (emphasis added) 

[1102]  In the Court of Appeal’s Air Canada, Justice Marie-Franche Bich establishes, and rightly 
so, a distinction between this simple presumption and an obiter dictum.   

[TRANSLATION]  

“[70]  This opinion does not have the scope of the simple presumption sometimes referred to in 
doctrine and case law when describing the effect of factual findings made in a judgment that 
does not have the effect of res judicata on another dispute,50 or this presumption has been 
refuted in this case. It is an ordinary fact that the trial judge could undoubtedly take into 
consideration,51 and that he did indeed examine. It should not, however, and for obvious 
reasons,52 be taken as a conclusive element seeing as  and this is primordial  the context of 
the dispute of which the judge is here apprised is not the same, no more than the issue in 
dispute.53 What was being contested before Justice Newbould was the delegation of Air 
Canada’s heavy maintenance activities to Aveos: however, Aveos no longer exists and the 
activities that had been entrusted to it have now been entrusted to others who, for the most part, 
operate outside the Montréal and Winnipeg areas (and to be more accurate, outside Canada). It 
is this most recent state of facts that is being discussed before the Superior Court of Québec 
and on which the judgment being appealed is ruling. In 2011, Justice Newbould could indeed, in 
obiter, opine that Air Canada was complying with the Act when it subcontracted its heavy 
maintenance activities to Aveos (which operated within the same premises) or that Air Canada 
was still engaging, at that time, in heavy maintenance activities through its online maintenance, 
but this finding is in no way binding upon the judge of the case that ruled, in 2013, based on the 
evidence adduced before him on an entirely different cause of action.497  

 (references omitted) 
 (emphasis added 

[1103]  There is no contesting that the Supreme Court’s decision in the matter bearing on the 
Reversion Act was centered on an entirely different problem than the one currently before this 
Court. What is more, this Court deliberately revealed a factual error in that ruling specifically to 
show that this was not the issue in dispute. 

                                                
496 Léo, DUCHARME, Précis de la preuve, 6th Ed., Montréal, Wilson & Lafleur, 2005, p. 222.  
497 Air Canada v. Québec, 2015 QCCA 1789. para. 70. 
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[1104]  Actually, did the Supreme Court use this expression only to take into consideration the 
Reserved Blocks or any possible excess energy as CF(L)Co is currently arguing? The Court 
strongly doubts this, as that was not the core of the dispute. 

[1105]  The Court concludes that the Supreme Court comments in the matter dealing with the 
Reversion Act constitutes nothing more than obiter dictums that are not binding on this Court, 
regarding what is stated or not stated in the contractual whole binding CF(L)Co and H.Q. on the 
quantity of energy and capacity to which the latter is entitled. 

[1106]  As for Justice Goodridge’s decision in the matter pertaining to the 800 MW Recall Block, 
specifically in paragraph 1275, it is not a factual finding but indeed the court’s decision regarding 
the contract’s interpretation. Once again, although useful, this decision is not binding on this 
Court. 

[1107]  The judgment of the Superior Court’s Justice Silcoff, upheld by the Court of Appeal, 
which the parties identify as the “good faith case”, dealt with CF(L)Co’s desire to negotiate rates 
retroactively to 2009. 

[1108]  In this matter, all negotiations involved in the conclusion of the contractual whole are 
analyzed. This aspect is similar to our situation. 

[1109]  It makes much of the financial risks that H.Q. accepted in return for an advantageous 
rate. There are no such risks for CF(L)Co, which is the owner of a work valued at $20 billion 
according to the evidence. 

[1110]  The Court of Appeal lingers over the “Take or Pay” clause essential for financing and 
concludes: “[TRANSLATION] This clause provides for the purchase, by the respondent, of 
virtually all energy produced by the Generating Station, thus guaranteeing sufficient revenues 
for the appellant to reimburse its debt”.498  

[1111]  This finding, linked to the crucial funding of the project, contradicts CF(L)Co’s claim that 
at the time of the negotiations, it intended to reserve the excess energy for itself. 

EXPERTS’ CHARACTERIZATION OF INTERRUPTIBLE SALES 

[1112]  First finding. 

[1113]  From the outset, note that the Court concurs with the opinion of the expert Bodell to the 
effect that the notion of interruptible sales existed at the time of the negotiations that led to the 
conclusion of the contractual whole. 

[1114]  At that time, H.Q. was considering interruptible sales for export purposes. 

[1115]  What is more, as early as September 1, 1976, CF(L)Co reached an agreement with NLH 
providing for the sale of “[ORIGINAL ENGLISH] Interruptible Energy from its generating facilities 
resulting from underutilization of Energy reserved for its existing obligations […].499  

[1116]  This being said, even if that notion were known and potentially contemplated by H.Q., 
nothing in the evidence adduced during negotiations shows that this notion might have been 
implemented by CF(L)Co with a view to possibly exporting to clients other than H.Q.500  
                                                
498 Churchill Falls (Labrador) Corporation Limited v. Hydro-Québec, 2016 QCCA 1229. para. 92. 
499 Exhibit P-29/8, s. 5.01.  
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[1117]  On the contrary, note that during the 1995-1996 round of negotiations during which the 
financial viability of CF(L)Co was discussed for a horizon extending up until 2041, the only sales 
to third parties considered by CF(L)Co was supposedly to clients interested in the capacity and 
power of the Twinco Block, and this as of its expiry in 2014 [sic].501  

[1118]  This being said, the evidence reveals that the interruptible sale mechanism as it was 
known in the 1960s is very different from what is currently used.502  

[1119]  Actually, it is the emergence of a new market with the introduction of “Open Access” that 
gave rise to this idea at CF(L)Co.  

[1120]  A particularity intrinsic to the reality of interruptible sales today is the element of 
capacity; the delivery of power takes place over a short lapse of time, and the delivery rate or 
capacity must necessarily reflect this.  

[1121]  This combination of factors is such that the “interruptible sales” product of the 2000s is 
entirely different from what was known to the hydroelectric industry in the 1960s. 

[1122]  Briefly put, interruptible sales as we know them today were never contemplated by 
CF(L)Co or H.Q. in the context of negotiations that led to the conclusion of the contractual 
whole. 

[1123]  This leaves us with the proposal to the effect that CF(L)Co always wanted to retain 
some capacity and power to resell this to third parties, both during the first 40 years or 
throughout the entire term of the contractual whole. 

[1124]  The expert Bodell’s approach of breaking down the AEB calculation has failed to 
convince this Court. Her analysis of various studies conducted by engineers led her to conclude 
that CF(L)Co always wanted to give itself a little leeway. The problem is that she is not an 
engineer and has thus transposed an idea onto calculations to which she did not contribute. The 
adage is a familiar one: you can make numbers say whatever you want. 

[1125]  The problem for CF(L)Co is that it cannot connect these numbers or this potential to an 
intention that existed at the time of the negotiations, seeing as the interruptible sales that 
CF(L)Co can and wants to conduct were not even possible in 1960. 

[1126]  What is more, examples of conflicts between the demands of H.Q. and the deliveries by 
CF(L)Co resulting from interruptible sales have shown us that these only lasted several hours at 
the very most, contrary to what was commonly seen in the 1960s. This means that the July 8, 
2013 incident lasted only one hour, from 3:00 p.m. to 4:00 p.m.503 A further example would be 
the two April 9, 2014 incidents that also lasted just one hour.504  

[1127]  Besides, even if Ms. Bodell and the relevant witnesses of CF(L)Co minimize the capacity 
and power sold to third parties on an interruptible basis, it nonetheless remains that the 
evidence clearly reveals, on a balance of probabilities, that on numerous occasions these were 
made to H.Q.’s detriment.505   

                                                                                                                                                       
500 Stenographic notes of Claude Dubé, October 29, 2015, p. 257, lines 22 to 25, p. 258, lines 1 and 2. 
501 Para. 403 of this judgment.  
502 Para. 398 of this judgment.  
503 Exhibit P-80A/7 Revised figure 5, Pfeinbenberger report and P-75/170.  
504 Exhibit P-80A/7 Revised figure 5, Pfeinbenberger report and P-75/214/215. 
505 Exhibit P-80A/7 Revised figure 5, Pfeinbenberger report and para. ? to ? of this judgment.  
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[1128]  Many will say that the situations demonstrated to the Court were caused by last-minute 
changes made by H.Q. to its programming, and that these may only be carried out for grave and 
serious reasons.506  

[1129]  Although no evidence was adduced demonstrating that in these specific cases the 
programming changes resulted from grave circumstances, it nevertheless remains that in the 
past, CF(L)Co always collaborated with these last-minute changes. 

[1130]  What is more, if grave and serious circumstances were to arise, it has been 
demonstrated that CF(L)Co would be unable to interrupt its deliveries to NLH and, 
consequently, it would be unable to satisfy H.Q.’s urgent requests.  

[1131]  It is equally troubling to see that the reports on these incidences most often attribute 
CF(L)Co’s failure to honour its obligations to H.Q. to the “Plant Capacity Changes” and that in 
those cases, CF(L)Co’s deliveries to NLH were systematically given priority.507 

[1132]  Bear in mind the reality of locked periods on the American market which, in actual fact, 
prevent NLH or CF(L)Co from interrupting exports to meet H.Q.’s needs.  

[1133]  Second finding. 

[1134]  The expert Pfeifenberger believes that there can be no interruptible sales seeing as the 
Recall is a maximum that cannot be exceeded and that CF(L)Co proceeding with interruptible 
sales actually constitutes an overrun of the Recall. 

[1135]  The Court does not agree with this contention, seeing as in actual fact this is not an 
overrun of the Recall maximum but rather the use of a portion of H.Q.’s unused energy and 
capacity to which it is entitled, such use having the effect of temporarily exceeding the 
maximum. 

[1136]  This is what CF(L)Co argues on the subject in its outline of argument: 

[ORIGINAL ENGLISH] 

“389. In the present case, CF(L)Co has specifically acknowledged and indicated to Hydro-
Quebec that while it did sell in the past, and intends to continue to sell power on an interruptible 
basis above 300 MW to NLH, it never intends to exceed on a monthly basis the maximum 
amount of energy associated with the 300 MW block of power i.e. 196 GWh per month (or 
2.362 TWh per year) under the Power Contract. Similarly, under the Renewal Contract, 
CF(L)Co intends to fully supply Hydro-Quebec with the entirety of the energy it is entitled to, i.e. 
the Continuous Energy, whether or not it sells interruptible power to NLH. 

(...) 

396. Given Hydro-Quebec's priority call on power up to the Firm Capacity level, before the 
interruptible power is sold to NLH, CF(L)Co must first make it available to Hydro-Quebec. 
Hydro-Quebec must then decide whether or not to request it in accordance with the Power 
Contract. It is only then, when the power is not requested by Hvdro-Quebec that it can be sold 
to a third party such as NLH. Again, because this power is sold on an interruptible basis, it 
remains available to Hydro-Quebec should it require it at a later point, the whole in accordance 

                                                
506 Para. 767 of this judgment.  
507 Paras. 767 to 769 of this judgment.  
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with the scheduling procedure set up in the Power Contract and the Interchange Manual, which 
CF(L)Co will continue to respect, whether or not it sells interruptible power to NLH. 508 

 
 (emphasis added 

[1137]  CF(L)Co wants to be able to sell to third parties the portion to which H.Q. would be 
entitled but has not ordered, in other words, either pursuant to its interpretation of “Continuous 
Energy” or pursuant to the first paragraph of Section 5.2 of the Renewed Contract. 

[1138]  Consequently, the Court having concluded that “Continuous Energy” corresponds to all 
energy generated by the Generating Station (with the exception of the Reserved Blocks), 
including excess energy, as established by 40 years of experience and reported in the final 
AEB, and that this must be paid by H.Q. under its “Take or Pay” obligation, the response to the 
issue in dispute is relatively simple.  

[1139]  Indeed, CF(L)Co cannot sell to third parties what it has already sold to H.Q. 

[1140]  Justice Goodrige’s comment in the matter of the 800 MW Recall Block is relevant, even 
if the context was different, when he states:  

[ORIGINAL ENGLISH]  

“In that connection the power which has been committed for sale to Hydro-Quebec is not 
available for sale to another customer”. 

[1141]  The Court concludes that CF(L)Co has no right to the capacity and energy produced by 
the Generating Station with the exception of the power associated with the 300 MW Recall 
Block and the 225 MW Twinko Block and, for greater certainty, CF(L)Co holds no right to the 
capacity and energy that H.Q. has not used but to which it is entitled due to having paid for it.  

COSTS 

[1142]  H.Q. is claiming legal costs in its proceedings.  

[1143]  There is no need to specify that since January 1, 2016, the “expenses”, namely the legal 
costs, no longer hold the same meaning for the parties in terms of legal fees, but retain their 
significance in terms of expenses incurred, notably for expert costs. 

[1144]  The Court awards the legal costs to H.Q., but limits the expert costs to those of 
Mr. Carlos Lapuerta alone.  

[1145]  This expert report proved very useful to the Court and dealt with the issue globally, and 
not in as targeted a manner as Ms. Bodell with the help of her two reports and even that of 
Mr. Pfeifenberger.  

[1146]  As for Mr. Pfeifenberger’s expert report, the only element of expertise according to this 
Court was to determine whether the 300 MW limit in the Recall Block was a maximum. That 
aspect of his expert report consists of only 10 paragraphs. As for the second aspect of that 
report, namely the interruptibility of sales, other than the compilation of examples, the evidence 
could have been presented by relevant witnesses. Note the testimony of Mr. Sansoucy on the 
July 8, 2013 incident and that of Mr. Clermont on the locked periods.  

                                                
508 Outline of argument of CF(L)Co, p. 80, para. 389 and p. 81, par. 396.  
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[1147]  The Court will therefore not award expert costs for the Pfeifenberger report.  

ACKNOWLEDGEMENTS 

[1148]  The Court has already expressed its appreciation for the work performed by the 
attorneys at the hearing and in this judgment. If they were able to work in an environment that 
allowed them to perform seamlessly, it is thanks in large part to the support staff of their 
respective firms and also that of the Court. The Court would like to thank the clerks, Mr. Michel 
Deshaies as well as Ms. Nelia Fils, Ms. Francine Vallières, court usher. We must also not forget 
the work of Ms. Denise Turcot, official stenographer as well as that of the interpreters whose 
identity is unfortunately unknown to the Court.  

FOR THESE REASONS, THE COURT: 

[1149]  ALLOWS Hydro-Québec’s motion for a declaratory judgment;  

[1150]  DECLARES that pursuant to Schedule III (Renewed Power Contract) of the contract 
entered into on May 12, 1969 between Churchill Falls (Labrador) Corporation (CF(L)Co) and 
Hydro-Québec, Hydro-Québec has the exclusive right to purchase all available capacity and any 
power produced at the generating station of Upper Churchill, as defined in Section 1.1 of the 
original Power Contract and the Renewed Power Contract (in the definition for “Plant”) and as 
maintained in accordance with subsections 4.2.4 of the original Power Contract and 4.1.4 of the 
Renewed Power Contract (Plant), with the exception of the capacity and power associated with:   

 [TRANSLATION] 

iThe 225 MW block that was reserved for CF(L)Co to meet its obligations to Twin Falls Power 
Corporation Limited until December 31, 2014 and which, subject to the conditions set forth in 
the “Shareholders’ Agreement” entered into between Newfoundland & Labrador Hydro (NLH), 
Hydro-Québec and CF(L)Co on June 18, 1999, may be sold by CF(L)Co to be distributed to and 
consumed in Western Labrador starting January 1, 2015 (Twinco Block); and;   

iithe 300 MW block reserved for CF(L)Co to be sold to a third party for the purposes of power 
consumption outside Québec (300 MW Recall Block).  

[1151]  DECLARES that the rights conferred on Hydro-Québec under subsection 4.1.1 of the 
Renewed Power Contract, including its right to programming and planning the capacity and 
power, are in no way limited, circumscribed or restricted on a monthly basis to the purchase of 
blocks subjected to a cap the quantity of which would be established based on the notion of 
“Continuous Energy” provided for in the Renewed Power Contract, and that they may be 
exercised in respect of all capacity available and all energy produced at the Generating Station, 
excluding the capacity and power associated with the 300 MW Recall Block and the Twinco 
Block.  

[1152]  DECLARES that pursuant to the Renewed Power Contract, Hydro-Québec is not 
compelled to limit its requests for power delivery to the blocks subjected to a monthly cap the 
quantity of which would be established based on a notion of “Continuous Energy” provided for in 
the Renewed Power Contract. 

[1153]  DECLARES that pursuant to the Renewed Power Contract, CF(L)Co is under the 
obligation to deliver to Hydro-Québec, at  the latter’s request, any available capacity and any 
power produced at the Generating Station, with the exception of the capacity and power 
associated with the Twinco Block and the 300 MW Recall Block. 

500-17-078217-133 PAGE: 172
CIMFP Exhibit P-01475 Page 172



 

[1154]  DECLARES that until August 31, 2041, CF(L)Co shall have no right over any quantity of 
capacity and power produced at the Generating Station with the exception of the capacity and 
power associated with the 300 MW Recall Block and the Twinco Block. 

[1155]  DECLARES that until August 31, 2041, CF(L)Co may not sell to a third party, including 
NLH, any quantity whatsoever of capacity and energy in excess of the quantities associated 
with the 300 MW Recall Block, and this regardless of the fact that the said sales are carried out 
on a firm or supposedly “interruptible” basis.  

[1156]  DISMISSES the contestation of Churchill Falls (Labrador) Corporation Limited.  

[1157]  THE WHOLE with legal costs in favor of Hydro-Québec, including the costs associated 
solely with the expert report and the presence of Mr. Carlos Lapuerta at Court.  

 

 

 

     (s) Martin Castonguay         
 Martin Castonguay, j.c.s.     
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 SCHEDULE III 

 
CANADA 
PROVINCE OF QUÉBEC 
DISTRICT OF MONTRÉAL SUPERIOR COURT 
  
No. 500-17-078217-133 HYDRO-QUÉBEC 
 Plaintiff 
  
 v. 
  
 CHURCHILL FALLS (LABRADOR) 

CORPORATION LIMITED 
 Defendant 
  

 
LIST PREPARED BY HYDRO-QUÉBEC 

OF THE ISSUES OF FACT AND LAW IN DISPUTE IN THIS CASE  

 

[1158]  Issues common to both disputes 

a) Do the Original Power Contract509 and the Renewed Power Contract constitute one and 

the same juridical act and, if so, must the contract interpretation rules be applied to the 

Contract as though it were a whole? 

b) Does the evidence establish that at the time the Contract was entered into, Hydro-

Québec was the sole purchaser disposed to acquire the available capacity and power to 

be generated at Churchill Falls, save for a quantity (ultimately set at 225 MW) allowing 

CF(L)Co to satisfy its pre-existing obligations to Twin Falls Corporation Limited, and 

another quantity (ultimately set at 300 MW) to satisfy the future needs of the province of 

Newfoundland? 

c) Under the Contract, does Hydro-Québec have the exclusive right to purchase all 

available capacity and power produced at the Generating Station,510 with the exception 

                                                
509 The defined expressions used in this document have the meaning given in Hydro-Québec’s demand 
originating a proceeding. 
510 “Generating Station” has the same meaning given in the definition for “Plant” in section 1.1 of the Original 
Power Contract and Renewed Power Contract, as such Generating Station is maintained in accordance with 
sections 4.2.4 of the Original Power Contract and 4.1.4 of the Renewed Power Contract, and section 4 of the 
Shareholders Agreement.  
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of the capacity and power associated with the Twinco Block and the 300 MW Recall 

Block, and this for a period of 65 years? This issue could lead the Court to consider the 

following sub-issues: 

i) How was Contract’s interpretation impacted by the multiple previous 

representations of CF(L)Co, NLH and Nalcor that were precisely to that effect, 

and the testimony of Mr. Ed Martin holding that the right claimed by CF(L)Co to 

dispose of the quantities of capacity that had allegedly not been scheduled by 

Hydro-Québec resulted in the theory developed by Nalcor and NLH around the 

year 2011? 

d) Are the positions defended by CF(L)Co in this case regarding the two dispute compatible 

with the parties’ interpretation of the Contract in the agreements entered after the 

Contract, including the GWAC (Exhibit P-2), the Notice of Recapture and Waiver 

(Exhibit D-1), the Purchase and Sales Agreement (Exhibit P-31C), the Amended and 

Restated Purchase and Sales Agreement (Exhibit P-32C) and the Purchase and Sales 

Agreement (Exhibit P-33C)? 

e) Regardless of the ruling handed down in respect of Hydro-Québec’s objections to the 

evidence,511 does the expert evidence provided by CF(L)Co establish the “usage” 

alleged by CF(L)Co in its Defense pursuant to the requirements of Québec law 

governing evidence of usage?  

I. Issues relating to the first dispute 

f) Does the evidence establish that the shared intent of the parties512 regarding the renewal 

of the Original Power Contract, was to automatically extend the said Contract for a 25-

year period (“[ORIGINAL ENGLISH] a 25 year extension of the contract”, Exhibit P-8)? 

This issue may lead the Court to consider the following sub-issues: 

i) Does the evidence allow to conclude, as CF(L)Co argues, that despite the 

inclusion of sections 4.1.1 and 5.3 in the Renewed Power Contract, which reprise 

sections 4.2.1 and 6.5 of the Original Power Contract, the shared intent of the 

                                                
511 A list of these objections is appended to this list.   
512 This expression refers to the shared intent of the parties at the time the Contract was entered into, as is 
reflected in its terms and conditions and, where applicable, as determined in light of the nature of the Contract, the 
circumstances in which it was entered into, the interpretation that the parties have already given it or that the Contract 
has received (including in prior judgments handed down in respect of the Contract), as well as the legally proved 
usage. 
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parties was to strip Hydro-Québec, as of the coming into force of the Renewed 

Power Contract, of the right to operate the reservoir and to schedule the capacity 

and power of the Generating Station on a seasonal and multi-annual basis, and 

this in a manner integrated with its own production facilities (“[ORIGINAL 

ENGLISH] in relation to the Hydro-Quebec system”, Exhibit P-1)? 

ii) Does the evidence allow to conclude, as CF(L)Co argues, that the shared intent 

of the parties was to confer on Hydro-Québec, as of the coming into force of the 

Renewed Power Contract, an “intra-monthly” operating flexibility and, where 

applicable, is Hydro-Québec right to maintain that this flexibility would be more 

restrictive than what it would have enjoyed under the draft versions of the 

Contract prior to April 17, 1968 (date of Exhibit P-7), as well as pursuant to 

section 8.0(c) of the Letter of Intent? 

iii) Does the evidence allow to conclude, as CF(L)Co argues, that the shared intent 

of the parties was to have Hydro-Québec bear all of the hydraulic risk throughout 

the term of the Renewed Power Contract while stripping it of any control over the 

reservoir’s operation that would have allowed it to manage that risk? 

g) Does the evidence establish that the shared intent of the parties, as of the coming into 

force of the Renewed Power Contract, was to place a monthly cap corresponding to the 

Continuous Energy limiting Hydro-Québec’s right to schedule the power generated by 

the Generating Station? This issue could lead the Court to consider the following sub-

issues:   

i) Does the evidence allow to conclude, as alleged in Hydro-Québec’s Response, 

that the notion of Annual Energy Base set forth in the Contract, as well as its 

expression on a monthly basis, namely the Basic Contract Demand of the 

Original Power Contract or the Continuous Energy of the Renewed Power 

Contract, draw their origins from the objective pursued by CF(L)Co to benefit 

from revenue stability despite the variability of hydrological conditions? 

ii) Does the evidence allow to conclude that it is possible, over the 25 years of the 

Renewed Power Contract, for the variability of hydrological conditions to cause 

the power available to Hydro-Québec to be lower or greater than the Continuous 

Energy in some months, and to be lower or greater than the Annual Energy Base 
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in some years? If, during certain months or years, Hydro-Québec were to receive 

less than the Continuous Energy or Annual Energy Base, as the case may be, 

was the shared intent of the parties to deprive Hydro-Québec of the possibility of 

recovering the energy paid for but not received by limiting its right to a monthly 

energy cap? 

h) Does the evidence establish that the shared intent of the parties was to reserve the so-

called “excess” energy under the Renewed Power Contract for CF(L)Co? In that respect, 

can the word “excess” describe the energy which, during certain months, would be 

available above and beyond the Continuous Energy if, over the 25 years of the Renewed 

Power Contract, the variability of hydrological conditions might be such that during other 

months, the energy available would be less than the Continuous Energy? This issue 

could lead the Court to consider the following sub-issues: 

i) Does the evidence allow to conclude that the notion of Annual Energy Base in 

the Original Power Contract, as well as the notions of Annual Energy Base and 

Continuous Energy in the Renewed Power Contract, extend to any so-called 

“excess” energy, including energy that had been defined as “excess energy” in 

the Letter of Intent?  

[1159]  Issues relating to the second matter 

a) Does CF(L)Co have the right, until expiry of the Contract, to sell to third parties, including 

NLH, quantities of capacity and power generated by the Generating Station above and 

beyond the quantities of capacity and power associated with the Twinco Block and the 

300 MW Recall Block? This issue could lead the Court to consider the following sub-

issues: 

i) Is Hydro-Québec right to maintain that section 6.6 of the Original Power Contract 

and section 5.4 of the Renewed Power Contract reflect the shared intent of the 

parties to limit CF(L)Co’s rights in respect of the 300 MW Recall Block to a 

300 MW capacity cap and a 2.362 TWh power cap? 

ii) Does the evidence establish that capacity, as an electricity product sold 

separately from any power, existed in the 1960s? 
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iii) Is CF(L)Co right to claim that the 300 MW Recall Block is a capacity and energy 

block over which CF(L)Co enjoys a “priority”, the 300 MW limit not preventing 

CF(L)Co from selling quantities of capacity in excess of that amount? 

b) Given the rules in force on the markets (outside Labrador), are the capacity quantities in 

excess of 300 MW that CF(L)Co delivers to NLH, including those quantities it has 

delivered thereto since April 1, 2009, physically interruptible at any time, at the option of 

CF(L)Co or NLH?  

 

Montréal, February 8, 2016 
 
 
       
NORTON ROSE FULBRIGHT CANADA 
LLP 
Counsel for Plaintiff 
HYDRO-QUÉBEC  
 
 Schedule A 

 

Objections to the evidence raised by Hydro-Québec and 

taken under deliberation at trial 

 

 

i) Objections as to Mr. Kendall’s and Ms. Bodell’s qualification as experts to testify 

on the topics contemplated by their respective expert reports. 

ii) Objection as to the admissibility into evidence:  

2.1 of Mr. Kendall’s expert report; 

2.2 of Ms. Bodell’s expert report entitled “Continuous Energy: An 
Overview of Contemporaneous Industry Context”; 

2.3 the yellow-highlighted portions in the version of Ms. Bodell’s expert 
report entitled “Interruptible Power: An Overview of industry Context 
and CF(L)Co’s Ability to Sell” attached to the document entitled 

500-17-078217-133 PAGE: 216
CIMFP Exhibit P-01475 Page 216



 

“[TRANSLATION] Notes in support of Hydro-Québec’s objection as 
to the qualification of T. Bodell as expert witness, and the 
admissibility into evidence of her expert report entitled “[ORIGINAL 
ENGLISH] Continuous Energy: An Overview of Contemporaneous 
Industry Context” and the motion to dismiss certain sections of her 
expert report entitled “[ORIGINAL ENGLISH] Interruptible Power: 
An Overview of Industry Context and CF(L)Co's Ability to Sell”;  

2.4 the contracts invoked by Mr. Kendall and Ms. Bodell; and 

2.5 Exhibit D-21, for the reasons given in Hydro-Québec’s letter dated 
August 14, 2015 (Exhibit P-399). 
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