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Frank - Here is the Andritz Amended Statement of Claim and our Defence.
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Notice This communication, including any attachments, is confidential 
and may be protected by solicitor/client privilege. It is intended only 
for the person or persons to whom it is addressed. If you have received 
this e-mail in error, please notify the sender bye-mail or telephone at 
McInnes Cooper's expense. Avis Les informations contenues dans ce 

courriel, y compris toute(s) pi ce(s) jointe(s), sont confidentielles et 

peuvent faire l'objet d'un privil ge avocat-client. Les informations 

sont dirig es au(x) destinataire(s) seulement. Si vous avez re u ce 
courriel par erreur, veuillez en aviser l'exp diteur par courriel ou par 
t l phone, aux frais de McInnes Cooper.

DDD
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Martin Sclisizzi
T 416-367-6027
F 416-361-2765
msclisizzi@blg.com

Borden Ladner Gervais LLP

Scotia Plaza, 40 King St W

Toronto,0N, Canada M5H 3Y4

r 41 6.367.6000
F 416.367.6749
blg.com

tsLG
Borden Ladner Gervais

August 8,2016

By Fax and Email

DanielW. Simmons
Mclnnes Cooper
Barristers & Solicitors
5th Floor, 10 Fort William Place
PO Box 5939, Stn. C
St. John's, NL A1C 5X4

Dear Mr. Simmons

Re: Andritz Hvdro Ganada lnc . and Muskrat Falls Gorporation

Andritz Hydro Canada lnc. has amended its Statement of Claim. Enclosed is the
Amended Statement of Claim, served pursuant to the Rules.

We had agreed to waive the requirement of a Statement of Defence until we
provided you with notice that Muskrat Falls Corporation's Statement of Defence is
required. I'm instructed by our client to advise you that it requires Muskrat Falls
Corporation to serve its Statement of Defence by Friday, September 2,2016.

Yours very truly,

n Sclis

MS:nb

Encl

Lawyers I Patent & Trade-mark Agents
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2016 OlG 3118

IN THE SUPREME COURT OF NA\ryFOUNDLAND AND LABRADOR
TRIAL DTVTSTON (CENERAL)

B.qT\ryEEN
ANDRITZ HYDRO CANAD.{ INC.

PLAINTI['F

ANÐ: MUSKRAT FALLS CORPORATION
DË,FENDANT

AMEND"$D-STATENTENT OF CLAIM

A. The Parties

1. The plaintiff, Andritz Hydro Canada Ine. ("Andritz" or the "Plaintiff ') is a corporation

incorporated pursuant to the laws of New Brunswick, with its registered office in Pointe-Ciaire,

Québec. Andritz is a wholly ownecl subsidiary of Andritz AG of Graz Austria, and currently

ernploys over 350 employees in its Canadian operations, which provide fuIl engineering and

project managemont for all Canadian and selected export projects as well as other services.

2. The detbndant, Muskrat Falls Corporation ("Nluskrat" oÍ by the name of the department

responsible for managing the Project, the Lower Churchill Project ("LCP")), is a body corporate

constituted pursuant to the Corporation Act, RSNL 1990, c, C'36, as amended, having its head

office in St. John's, Newfoundland & Labrador. It was incorporated on November 13, 2013 to

design, dev.elop, construct, finance, and operate the Muskrat Falls hydroçlectric facility. Muskrat

is a wholly owned subsidiary of Nalcor Energy ("Nalcor").

B. The Muskrat Falls Lower Churchill Project

3, The lower Churchill River project at Muskrat Falls, Labrador (the "Project") is a major

hydroelectúc development on the lower Churchill River in Newfoundland and Labrador, 40

¿.tlÌil,:,.,'ì
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kilometres fiorn Goose Bay, Labraclor. The Project cr:nsists of a hydroelectric dam on the lower

Churchill River and supporting infrastructure to deliver po\Mer to consutners in Newfoundland &

Labrador, neighbouring Quebec, and the Maritirnes. It cunently employs over 1,500 people tbr

constnrction and, when complete, is expected to have a generating capacity of 824 megar,vatts of

porvef ,

4. The Project was originally conceived about forty years ago, aft.er the upper Churchill Falls

development was cornpleted by Hydro-Quebec, After sevoral decades of political and econornic

revielv, tendering for the Project was ultimately commenced in 2012 as described below.

C. The Gates Contract

(Ð Andritz Tenders and is Awarded the Gates Contract

5. In mid-2012, Nalcor approached Andritz in respect of the Project, aud requested Andritz

to submit a bid for the supply and installation of mecha¡rical equipment (ancl in particular,

mechanical gates) for powerhouse and spillway lvorks (the "Gates Works"). Following an RFP

for lhese Works in eariy 2013, Andritz submitted a bid in April20l3.

6, Negotiations were ongoing until the end of 2013, Nalcor hacl budgeted half the amount of

Anclritz's bid for project completion and was looking fbr ways to reduce the costs and risk of the

Gates Work. ln or about September 2013, Andritz offered a price reduction valued at

approximately $5 million, with no corresponding reduction in the scope of work,

7, On December 18,2013 Muskrat and Andritz entered into a spillway and powerhor.rse

mechanical equipment agreement, entitled Supply and Install Powerhouse and Spillway Hydro-

Mechanical Ëquipment, Agreement No CH0032-001 (the "Gstes Contract"). The final contract

price was 5204,938,7 32.

L The Gates Contraet was a component of a broader scCIpe of work awarded to

,.\.ndråi+zA[ddlz. Earlier in the yeâr, on January 2,2013, Andritz also entered into a Turbines &

Generators Design, Supply and Install Agreement, Agreement No CH0030 with Muskrat for the

deslgn, procurement, and installation of the turbine generator for the Project. (the "T&G

Contraet").
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(iÐ Key Provisions of the Gates Contract

9, The Gates Contract makes provision, inter alia, for changes to the scope of the Gates

Works, and conesponding compensationo as well as dispute resolution ancl security through a letter

of credit in favour of Muskrat. As ciiscussed below, Muskrat failed to observe these key contractual

provisions.

10. Under the Gates Contract, it is contemplated that upon issuance of a "Change Order" to

amend the Gates Works and necessary cornpensation, the parties will negotiate the appropriate

compensation and schedule, as set out in Article 26:

26J Company has the right to make a Change at any time and from time to time
prior to the issuance of a Final Completion Certificate by issuing a Change Order,
Compensation for a Change shall be determined in accordance with Exhibit 2 -
Compensation and Exhibit 3 - Coordination Procedures

26.2 Contractor shali not perform and shall not be entitled to any compensation for
a Change r,vithout a Change Order issued by Cornpanyto Contractor for the Change,

26j_eontaclo¡. wilLcomolv with thp n
fu g*j&Ïraçts.-pn resou
as it relates to c Jhç
Chanee t0 Cgrlpgrlv fo_úpprA$l.

(...)

26.6 Ín the event the Parties tàilto reach agreement on the pricing and impacts on
resources and schedule with respect to a Change, Contractor shall perform the work
specified in the Change Order as issued by Company and the Dispute r.vill be
handled in accordance with Article 39.

I l. Exhibit 3 - Coordination Procedures, Article 8.2 of the Gates Contract sets out in detail the

procedure by which the parties are to address cost and scheduling, namely through the submission

of proposals by Andritz, and review and approval, rejection or request for resubrnission by

Mr"rskrat. Similarly, under Article 3+&4 the parties were to work out compensation under the rates

and prices set out in Ëxhibit 2 - Compensation or "on a basis to be agreed" between Andritz and

Muskrat. At'ticle. B..4_.q,

the qhans€ p{epose{bto b
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Jll*--l,Vitb-¡cspcc!.*tg*_a¡lpsrselion &r-À-Çhanec" 'Exlubril"-_eo.¡npensalt0n- Aú&Iei-qf- llle

Ç e=tsÞ=.,Ç"agtl¿1 Ç t D ra vi d es. tlrat -c-h=ug=çå=wi I I be ev a tuat e d ä n

Uasis. tn the event fuf..açtþWnnot aerrç.p p.sum pdce for LCh

uqos!,eslim¿Itsfu has-ecl oLlglgg"Crd prices l!-es{êt!-

circumstances. Ch ar€.per&nned on a cost

12. Accordingly, while Muskrat is entitled to issue a Change to the scope of the Cates Works,

it is not entitled to unilaterally i*npese<limposc terms regarding pricing, resourcing or scheduling.

13. The Gates Contract also contains a scheme for the resolution of disputes between the

partíes (the "Dispute Resolution Procedure"). This is set out in Article 39:

39.1 ff any dispute, controversy, claim, question or difference of opiníon arises

between the Parties under this Agreement including an intetpretation,
enforceability, performance, breâch, tetmination or validity of this Agreement
("Disputeo'), the Party raising the Dispute shall give Notice to the other Party in
writing within thirty (30) days of the Dispute arising, and such Notice shall provide
all relevant particulars of the Dispute.

14. Upon issuance of a Notice of the Dispute, Article 39.2 of the Cates Contract states that

representatives ofl the parties must engage in meetings in good faith and in a commercially

reasonable månner, rvith such meetings escalating from senior project managers to the senior

executives of the respective companies.

15. Importantly, Article 39.3 of the Gates Contract prohibits the parties from taking any legal

action before 90 days have elapsed from the date of delivery of a Notice of Dispute;

39.3 If the Dispute is not resolved by the Parties within ninety (90) days from the
date of delivery of the Notice of Dispute then a Parly may take whatever action is
deemed appropriate pursuant to this Agleement. For greater certainty, the Parties

must comply with this Article 39 before commencing any further action, legal or
otherwise, with respect to a Dispute under this Agreement.

U-l---$esrq Lhe Pa{ies are unaþl

thev have agged to su

Labraclç:Jpræspl-utis!"
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16. Lastly, under Article 7,3 of th,e Gates Contract Andritz was requirecl to deliver to Mr,rskrat

a Letter of Credit in an amount equal to I 07o of the original price of the Gates Contract to secure

the perforrnance of its obligations.

1,7 . On January B, 2014, Andritz established an lrrevocable Standby LetTer of Creclit issued by

Royal Bank of Canada for the benefit of Muskrat in the amount of $20,493,873 (the "Letter of

Credit"). The Letter of Credit was originally issued for a period of one year, but is automatically

extended for one year periods fi'om the expiry date unless Royal Bank notifies Muskrat at least 60

days prior to the expiry date that it elects not to extend.

18, Muskrat has manifestly tàiled to obsele the aforesaid key contractual provisions. In

particular, by issuing a Notice of Def'¿ult and th¡eatening to call on the Letter of Credit for a

purported default under the Gates Contract, Muskrat has failed to abide by the above provisions

governing Change Orders and the Dispute Resolutíon Procedure.

18.1 As discusse lu, e -fulIv in:rrood 
= f+*r anü i4 a

esmmcglglfv reasonable ispuXç-R salulig!

Proceclure. necessitatins Andritz to seek redress throush the oresent claim.

D. Delays in the Performance of the Gates \Yorks

19. The Project was broadly speaking stnrclured through refèrence to "Milestones" as set out

in Exhibit 9 to the Gates Contract. In particular, Milestone I I A envisioned installation of r,vorks to

the upstream side of the spillway ("iVlilestone IIA") and Milestone IlB envisioned installation of

works to the downstream side of the spillr.vay ("tllilestone I18").

2A. Beginning in March 2014, Andritz began delivering the fÏrst anchors for the Gates to the

Site, on or around the agreed milestone dates. ThroughoutZAl4, Andritz continued to progress its

Work and deliver materials to the Site.

2l . Milestone 11A, originally scheduled for February 15, 2015, refers to the point rvhen Andritz

would be able to enter and begin its Gates Work on the upstream side of the spillway. Reaching

this milestone required Muskrat's contractor, Astaldi Construction Corporation (r'Astaldi'o) to
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complete the underlying concrete foundations and other civil works befbre Andritz entereci the

area to set the anchors and install the Gates.

22, HoweveL, by the first half of 2014 it was obvious to Muskrat and Andritzthat the civil

works perfonned by Astaldi rvere delayed. Despite this delay to the civil works, Muskrat did not

issue a Change Order adjusting the delivery schedule under Exhibit 9 of the Gates Contract.

23. Civen the complexity of the upstream work, it was necessary to begin rnobilization on Site

by fall 2014 in order to be ready for the installation. Accordingly, on or about July 10,2014,

Andritz entered into a Supply and Install Subcontract for the Supply and Install Polverhortse and

Spillway Mechanical Equipment, Agreement No CH0032-01 with a meciranical rvorks

subcontractor, Canmec lndustríes Inc. ("Canmec").

24. On or about December 15,2014, Muskrat wrote to Andritz and confirmed that lvÏilestone

ilA would be clelayed until "late Q2 2015", lvhich was understood by Anclritz to be approxirrately

mid-May 2015. This delay in the schedule was formally extended on or about March 18,2015

when Muskrat issued Change Order ó ("COó"), in which Muskrat delayed Milestone IIA

indefinitely.

25, The new milestone dates were in fact not properly frxed until July 2015, when Muskrat re-

issued a 90-day notice stipulating that the Project woulcl be reacly for the comffÌencement of the

downstream r,vorks (i.e. Milestone tlB) on Septernber 1,,2015 and the upstream Gates Works (i.e,

Milestone IIA) onNovember l,ZAl5. This notice efliectively sr,vitched the sequence of Milestones

++.

26. Nevertheiess, in an effort to assist with the schedule recovery, Andritz ancl Canmec agreed

to begin working on the downstream portion of the Gates Works in the summer of 2015.

27, Recognizing the delay to Milestone IlA, Andritz also made several efforts through July to

November,20l5 to establish an acceleration plan for the spillway works with Muskrat. These

e{I'orts were all rejected or ignored by Muskrat.
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28. As of November, 2015, there was no agÍeement in place regar:ding acceleration and no

Change Order instructing Andritz to accelerate the Gales Works. Milestone Il A had been delayed

approximately nine months, from February 2A l5 to November 201 5'

29. On November i,2015, Andritz was fînally given access to the upstream portion of the

Gates Wofts. Upon entering this area of the Site, k4þtJrrJA detennined that Astaldi's civil works

remained incomplete and, in certain cases, defective, contributing to flrrther disruption and delay'

E. Muskrat Issues the Change Order for Spitlway and River Diversion Acceleration

(Ð Nluskrat Issues an Unilateral Change Orcler Contrary to Article 26

30. On or about Novembor 10, 2015, approximately two weeks after receivir-rg Andritz' fìnal

acceleration proposal offer, Muskrat issued a Change Order (the "Change Order" or "CO[0")

instructing Anclritz to accelerate the installation of the upstream spillway hydro-mechanical

equipment. In particular, this work involved a diverse range of installation activities of hydro-

mechanical equipment on a large concrete structuren oonsisting of six vertical walls that are

approximately 40m high by 60m long. The first phase of the work requires the precise alignment

of vertical guides that are embedded in the spillway. The second phase of the work involves the

concreting and embedment of the guides from the top of the stnrcfure, requiring precise

temperature control for concrete pouring. The final phase involves the erection of heavy steel

structures on concrete supports and the commissioning of the overall system, Once all of these

steps are complete, the river may be diverted into the spillway (the "{ipi4ì**¡teee}er"+i€äRtvg!

Diversion").

31. In breach of Article 26 of the Gates Contract, as well as nxhiþi ndi-C0l0 purported

to bind Andritz to a fixed deadline and price f'or the Change Orcler. Specifìcally, it stated as follows:

Cornpany directs Contractor to accelerate the installation of the spillway hydro-

mechanical equipment [,..] to meet the river diversion requirements on/or before

15 Jr¡ne 2016, This change order covers all additional costs for the acceleration of
Andritz' baseline schedule installation logic and deductions, including but not

limited to the costs for:

l. Increase staf{ supervision, and indirect expenses;

2. Additional labour, including sub-contractor costs and overtime;
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3. Additional small tools, PPE, and consumables;

4, Additional equipment hours; and

5. Lost productivity due to winter r,vorking conditions and all productivity irnpacts

associated with the acceleration,

Payment to cover the cost of the acceleration shall be on a lump sum basis and shall

be made progressively based on the physical progress of the Work.

If completion of the installation of the spillway hydro-mechanical equipment for
river diversion is achieved on/or before 15 June 2016, [LCP] will issue a separate

Change Order to pay fAndritz] an incentive payment of $2,000,000. If [Andritz]
fails to achieve the date of l5 June 2016 fbr any reason lvhatsoever, [LCP] will
have no obligation to make the incentive paynent. [,.,]

32, The fotalprice of COl0 was listed as a single, lump sum of $3,370,314rni"I1-len to cover all

additional costs for the acceleration. This sum is grossly inadequate.

33. The Gates Contract allowed Andritz approximately one year to complete its work at the

spillway. Muskrat's request to complete the same works between November 1, 3+l-0¿015 and June

15,2016 resulted in atime for completion that was shortenedby4 to 5 months, and had been

shittec{ to the much more difficult winter period,

34. Andritz objected to the purported deadline, pricing, and payment tenns, r.vhich had been

determined unilaterally without reference to Article 26 of the Gates Contract and its related

Exhibits, and imposed in breach ot'the Gates Contract. This total price was well below the amounts

proposed by Andritz to Muskat while exchanging proposals in the summer of 2015. It was r.vholly

insufficient for the works demanded in COl0.

(iÐ Andritz takes Good Faith Actions to lmplement the Change Order

35. Nevertheiess, Andritz immediately complied with the Change Order as required by the

Gates Contract. On or about November 16, 3+t+281å Andritz notified Muskat that it had

accelerated its installation of the spillway hydro-electrical equipment and had directed its

subcontractors to do the same immediately.

36. The imposed deadline of June 15, 2016 was aggressive and, in Andritz' view, likeiy

unaltainable on Muskrat's stated budget, However, despite the challenges of working in harsh,
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wintel' conditions, as l,vell as unfbreseen repair work and clisnrptions arising fio¡n Astaldi's civil

works, Andritz successfully engaged in the gp*lu"at +er+*.*ltwUg_rk--rç"-çt.ur-e-cl..tol*ßtgg¡;

Ðiycrsio!. Working in the Labrador lvinter resulted in preclictably lower productivity of labour

ancl fàr more complicated logistics.

37 , Muskrat had waited months to issue a formal Change Order (COl0), r,viren it r,vas clear well

in advance that acceleration would be necessary. The late issuance of COl0 in November 2015

undermined Andritz' ability to fully prepare the necessary resources to meet the signifìcantly

accel eratecl schedul e.

-9 -

1-l 1

v¡ t¡1ç YYVI¡\r.'

objcctqd-xalbq-purpaixqdJurc-su!0-pnce--ix0poçqdj.y:Mup"kj4,=, ûrE.-ftql1æ

OrAer..wbiçn was.

@Bt@Le&lLv "lm posefuLeadlj:le&reQl!,.and

s_p_"ush_tjglqç$çIr1__ lo__schçdulins.lajetlçcL thilklayr_folrylu_qh

Vtust<rat was resnonriUte. Agdritz stated

for COl0, it would be entitle4$.navment ø0 work on_aco¡f¡einhurs.Âblc"-b-asiå"

38. In

response to Andritz' formal objection, Muskrat continuecl to insist on a June 15, 2016 comptetion

date for the acceleration i,vorks instnrcted under the Change Order. It r:e{irsed to engaee in- a¡ry

csrrmcrelêl-djscusËþns Ltntil Andrik-accepted this unila pascd-3nd-rvb0-tly-uüçaüsttg

dgadlu:ç*On December 18, 30+5¿01å Andritz replied that it would work towards this deadline on

a "best ef'forts basis" only.*Þ+i.+r++i{#it¡-ir*Lrt*.¡¡-iil+.r..¿es ant'itÈr}..#tÞ*-ir+g-i'li;-*u+t+al+ost

^Èr1..' ,,'^,"1" \ 1',..'j..,'t';..".' .i-'.,1Í ,,j ,.,.. ,....1',,,'.,,! !:. r^,...,,,.,ì. :,,.,.,:.,..'

3-8-l**-A¡dntz=çtlrj#,gii.,ii,Ugb::¡J,j:i-!-iu;ci=.+llii,ij.it:ìili"ü,i,,1.ç;lit:i:iils,the act"ual coslp-fthc CO rc

work, However.,\,1usl<r':i:1r is i::i,'¡li rl,- i;tititil .l:ìi"ì\ sti.i:l invil:çi-:s,

lüÐ ùIqskrat Refuses to Properlr" Comoensate Anclritz fbr COl0

38.2 . Despite numercus reoug.sts, Muskrat uesd_ilhç

necessarv schedulqa-diusJment for the oerfgnnance of COl0.
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38.,å S:¿Ice rsceivin.s {,910*_Al}drrla_&Å_slaff-gl_ç{)10:g!4_djrec_Jsd.j_ts=s}thcggtraclors_ro

ascdÊretclhe¡uqlk*laklug- into accou=q.L=the pr seû.tj!ûc. fþL.tgulelial]_ot"J=uxç--lå=:01.6.

ivluskrathas&Cn-kepl$llly¡dviseci otìthg. lnffgAsed$)ts ftoln

Anclritz ancl its lady=,,eRT Construct L&.aqd*eêerrçsJÈqlri{gú19

qamelËts-ÇQI0. Rgr exam.ule, on De er:--lå*:0l5.Alrdiilz=p{qviriedla_Mus-k¡at aurudêted

prouosal of approximqtglv-Sll-21-siüjorrlilr ç".,p10, Þlus a variaHe pqd,gn and bonu

solaplÊlion clals-"q-f JJrne 15, ?0l=6=on a -e-t. is" Sr anv

other, commerciall çagotÚlc B¡gqasêl-

3-84-lqJhe, Qb,ence o-fl a.[v,,qsree l"a.g@d-l-o:Musk&t
monthlv invoice$. b *for.ço!0plÊling CO,L0 and reglrlar uadafes as tp the comr,letionclatE

sfe0l-0--E-orsxanonlc-a¡trdarch 25.20l6"A,nclritz s jnvo=ice for the costs þ
29. 20t6 totqü,Sq apBraërloately$S ûIillion. tn.thi etsd_tiigJglafcostlJ'

Melv$20.6millio @
a statement of tne. f ¡unU?0t6. an¿ tnç aftipgd
cost to eomplete s fbllows:

Cr¡rrent BilJÍw Amount Total. BíUinq_tp"Date Remaiqg Bjllinqlþnticirlated')
s4,825-479.32 S?å?f ,t,768.10 s53Å1Åü27

nilüqu

38.6 DesBite receru&s_Anùilzjlvpices for the CQl and relatcd Jrogïes p!fit
Mg$k{eLhasJeiect.gûa[SgvjnÊn!rcguesJs and continue ç_d*çle,edugUþt1lelL0

ofluuel5.20lé.ln br:ç=êch of th.e Aatesçon

Ç:Ql-0.wo"ß,*,rå¡equired, o iustitìed:e,xtension o'fJit4eto*qmg-le***te_çglO,

@ füiilVluskrat issues a Notice of Default ¡nd Threatens to CaIl on the Letter of

Credit

39. On or about March 4, 2016, Muskrat delivered to Andritz a purported Notice of Default

(the "Notice of Default"). In the Notice of Default, Muskrat threatened to call upon the Letter of

Credit to pay for "losses" caused by Andritz's "failure to cornplete by June 15, 2016." Apart from
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being glaringly premature, the threatened call on the Letter of Creclit ignored the e.rpress language

of the Dispute Resolution Proceclure,

40. In threatening to call upon the Letfer of Credit, Muskrat ignored Article 39,3 olthe Gates

Contract r,vhich prohibits a party from taking further legal action r,vith respect to a Dispute without

fìrst engaging in the Dispute Resolution Procedure, and in particular the clear ianguage precluding

such action being taken within 90 days of a delivery of Notice of Dispute.

4L On March 8, 2016, Andritz responded to Muskrat by stating that the Notice of Default was

invalid and reiterating its position that Muskrat had not issued a valid change order. Despite this,

Andritzcontinuedtoworkdiligentlytowardsaig!completion
clate of June 15,2016,

42. On March 17,2016, Muskrat again threatened to call on the Letter of Credit if the alleged

clefäult was not remedied. Muskrat took the untenable position that recourse against the Letteï of

Credit could be m'ade by Muskrat 'uat any time without further notice" to Andritz.

43. The next day, Andritzagainreiterated its position that it was working towards a completion

clate of June 15, 2016, and to that end provided commitment letters from its sub-contractors.

Andritz further provided a revised scheclule rvith a completion date of June 15, 2016.

44. While the Dispute Resolution Procedure has been held in abeyance by the inaction of
Muskrat, Andritz has continued its best efforts to meet the deadlines unilaterally imposed by

Muskrat. On March 31,2016, Andritz reiterated its cornmitment to complete the q,ork by June 15,

2016 and set out its record on this commitment, despite the ditficulties in meeting this date.

45. Andritz initiated a request for a "first level meeting" as required by the Dispute Resolution

Procedure under the Gates Contract. This invitation was rebufTed in a Muskrat letter dated April

14,2016.

46, Despite these efforts by Andritz to resolve the dispute, Muskrat's position-.l+as harclened

and regressed. On April 18, 2016, it outlined its position that Anclritz is actually not enritled to any

amount in excess of the "Lump Sum Change Order amount" (i.e. $3,370,314) stipulated in COl0

and disputed several subsequent invoices.
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47. Accordingly, Anclritz issued a Notice of Dispute dated April 20, A+fs30!l over Vluskrat's

fhilure to p*rperlygdçq!ê,lek compensâte Anclritz tr+r.-i¿s-+vot{et+n-Çêl{}.an-ci to-prrip-erb¿-arTr'q:r-d-

thcschçd$le-çlqçJqlhclMark-ausi0gSaËn-e0rc, Andritz tbllor,ved this letter with confirmation

of the Dispute regarding the threatened call upon the Letter of Credit on April 21,2A16,

48.

cqosequçnce *o-f continued- eåqLteloLe&út

AndrilzÍlc.d-A&aoplication in t r

4-8.1 Inrmediatelv therçafi¿er. on Mav 25. 201 6. Muskrat con finned that Andritz had rectiiìed the

aUege¿det¿utts l¿entitred*in the Notiqe--of p istrsûsreryh$gu

49. +
eunscs-uc$Iv. iåJlcf

tn-defhuft-l$gvgdt"relesÃ. Muskrat continues to refuse to pay any more than a nominal amount for

the r,vork performed to date._uniþrlÇQlQ

F. Breach of Contract

(Ð The Change Order Fails to Comply with Article 26 of the Gates Contract

50. The Change Order contains an unilateral imposition of unrealistic deadlirre, cost, and

payment tetms, contrary to Article 26 and related Exhibits of the Gates Contract. Muskrat failed

to,utilize the procedure mandated by the Gates Contract, in particular that found in Exhibits 2 and

3 as referenced in Article 26.

51. The Gates Contract does not allow a deadline, cost, and payment mechanism to be

unilaterally irnposed. This would permit Muskrat, as it has clone here, to insist upon a deadline that

cannot realistically be met and without regard to the legitimate expectations of Andritz, and in tum

impermìssibly call on the Letter of Credit,

52, A unilaterally irnposed deadline and price, contrary to Article 26 of the Cates Contract,

would have the effect of allowing Muskrat to effectively call on the Letter of Credit at its sole and

unfettered discretion. This was not the intention of the parties when entering the Gates Contract

ancl procluces a commercially absurcl result.
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53, Muskrat failed to engage in the negotiation process stipulated by Article 26 of the Gates

Contract, and in fact has failed to cooperate with Andritz in reaching an accommodation with

respecttotlres@niverDivcrsionw.d,arrdeitherrejectec1orignoredAndritz'
prior goocl faith efiorts to establish an acceleration plan for the spillway to remedy the delay to

Miiestone IlA.

54. Accordingly, the purporled scheduling and price demands contained in the Cha:rge Order

are invalid ancl of no force ancl effect.

(¡iÐ Andritz is Not in Default under the Grtes Contract

55. In the altçrnative. and assuling that the contents of the Change Order are valid and binding

on And-*i-zågddilz, which is denied, Andritz is not in default under the Gates Contract and the

purported Notice of Def¿ult is invalid.

56 ,\ '1."'.!' ¡.r1",-'¡ tl.i'..-. À,..1.i|-, -.'li-" "^..'" +1.,r lìr.'+ +1.^r 11.... . ',ø'r¡t.¡'.l '1.'.',11i'.,- ,.+' T"'".. t i

;+r

@lf-e$lt,litz w-e$.*jn default u

admitted. but exoresslv denied. on Mav 25.2A16 Muskrat confinned that anv nurcortccl defauits

had been cured bv Andritz.

57. Moreover, Andritz has made good faith efforts to strictly cornply with the requirement

under Article 26 of the Gates Contract that the contractor proceed with lhe requested Spt+I..,v{t#

Ae€elerûtitlt+-ift-tå€-iftte*rnu¿ql&-undglçQJQ whiie the Change Order is being disputed. In fact,

Andritz has made signifrcant progress to completing the SpiHr*åny+eeelerÊtirmwoú-rçquirc4jb[

niver niversion u in the month of July, 2016.

{!y} lVtustr*t has nrep

for thp Cha=qge Order

57.1 Muskrat has breached the C._aLçs Contract bv f'ailins to compsnsate Andritz fbr the_leOl!

lvork. oarticr"¡larlv uncler the terms of Article 26 - Chanses in the Work. Exl-ribit 2 - Comoensation-

and Exhibit 3 - Coprdination Procedures. The uarties have failecl to-agleclo-alump sum nrieqf'or

the COl0. h the cou L0*-\4uskraf-has-rcpsa"tedk--Ie¡¿isçd-jls
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iq br=.e=Ach of the Gates Contract. Io rinilat i!ü" I]gse ijlunusum Brtcc_of$3J7_¡:ldliggþ"ÇO*tQ

and, o-f-thls_rrnrmsonahlgfrnlqunt. to clat-eIas onlv offered to BaWh-e-sur:1p1S80,000.

@Le@ cps t re=imbursaþkiþasl" " å Ì-Wsuen"t "!e Artjçlc

5Jpf.Exhihu-?**eqqpensationa"f-thq-Gglss*Çoxmçt-AÂdrüz-s.uþu{Se-.3Js c,p,gts-fuLperfüIqug

the-CO l0 work in moitthlyj-¡f'olqes. jQçL¡d$g-the 
-fUl.cqst.o-f-An"dniz-n"çrs"enn"cl,squpxûçg[

material ancl third part e-anmçç,.eRTeo-nstmctqrs I¡c-

an_d,,9=dmard, based ul--cletajlgd:=lirxeshçets, pavroll recoß -i-nyo.LÇes-¿rd--oúcr s-upplttitrg

dssumeuls-lherç--qasts-E&slbelncrçaseç1'.ç=,Ipgnse of the R ttq$s

hasts-ç¡aqetlhg=prcaliilicsçh"c.dl¡lg$dalglallyjmp"oss'=d bv MLrskrat, c

of overcomin'r the sisnificant clisnrntion createcl bv the timins and comolexitv of CO I 0.

(y) .V_Ius"krat has Actedjn Bacl Faith in .Lerfermance of its OhligÀti.ons..under the

Gates Contract

57å*-la4çs--
qaBricia"usly-"c,"r arbi!"fari1y. Muskru*hês__exerclscd*its-.cpnlraü!91=.rghts__ard p"erfo@jts

qaplrêggal duties .-Ç- 4çs{aürcct capriciolrsiy. arb aodirbad farthTvihaiúreg,a{d

!o lhelgeitimate expectations ç f An-dritz.

57.a As desçribed 5 A$dritz asreedJo resr gçlhe-sehedule.¿xd eoardlnêIe

WJh its subcontract ç cor,nnence work o am.uortio¡_oÏlhe

not rcadv for Andritz"-Lq_coryqgtçe-üs-$-ark-49ç_lo l4usk&!:å-d-elalr arìil--aLçraúan¡.JgJ&

Mil-_cslançs

5lå."lMlfe*q, fhg==uÞstream çL

2015. Carunec and Andqilz moved resor¿rcgs*lo the critical uoslrearn section. M-uskrat accused

Ardritaof' "aha¡domnglllheduv¡slream BoÉion oflhe Works. This i enored

Milestones seouence bv Muskrat itself andthe fup-L-that Andritz had gommqnced work clownsllream

in.an effqrt to as$i .çtrcüls-sle¡-dsþ¡r
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i7 lr [n iqsuino COIO Mnqkrnt denr¡rrrlerl flr¡t the Riverr l)iversìr,rn he r.:ornrrleter"l hv.fune 15.

?9l=ó-¡-fter rnonths of clelav iL -Ç3,agg*e=prde[ Ald q,r *to-""çnea.se-,{¡rç!l-il"2- iu

üç-lecçssêILp$pamüons-fìJ-¡.:i s=igsifiqenl aç-celer fl&
Gatçs Contract, .lvjn¡rpsed¡ieaclllncjs-coml1l$çlalllluar-easenableisarcdlhe-pllor

prsrusals--qf-A¡1dr{A-reearling-s-chectuline ancl fail lllejnne-rqqruçd-&

n-obiüzelbe lsçcssarv-Þcrsaruel_and #soureeslo-aceomplishsueh an extensive Chan

flå:Jþ-Bavqlenll$ps-aqeQl0-an-cl itl whollv inadeq

imposecl) lump sum price for the wolk çlemonstrates Muskrat',s arbitrarin-ess*a¡d---b-adlbilh"-"1û

-Ostober 20l5".Nfuskrat its Rçd that,lbg estimate rodUSSg

alon"eJvps-S4,5-& nqilUaa,l{arvçver*ro-sshly-a-l¡anfli latfl ..p^

COIO for the-lump sum fixecl..Briqe of 53,37 million fu Jll-e-Jüork This amount r-s

palsudv-uueasqûah.Iç and manifestlv wel l

work. particul arlmxped itç,d= timetabl e i

alErbutedtothegojLoJ aþuü*-çpdrlcüytty_alane,

S7.S trlresponse t z' oþìection oE to fu
Andritz--uith, mu per 4gv containin na"u-L-allegations of delôv an

mana.qement. Mu$lffat parqn-iLsainstÁpclritz ne

resources nn¿¡tz r pedonn un¿er COIO hglo_sigr
timesheets forAncldtz'staff and labour. dc-snite thc fact that it continuecl to oversee Arxlntzlstaff'

AUd"1=A,þ=gr¿|,f'9Jcìe on Site a eof Lhe-Work pertþnned.

-Ll*-,\duskt d-iq Muskrat:s March 0"tó- thrcstls-nakc""an

uniustified call on the Anclritz Letter of Credit.

5l-f0 -Muskrat has acted and con oriciousiv and arbi

afoLesai¿ con¿uct n

sz. t t es a result qf swLcqnduiìtAndriølas qllfÍered si.snittcal

will be nrovicled orior to trial.
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G, Uniust Enrichmen.t

s?&.SJþ¡! -eQ!0,iucl,r.Kiinsxils Ri-v",il Qiy,s¡uqruüarJ-

qLa-aara4¿ru-ül.eru9=bas-ç.As-a-rcsul-!.0-t Agdritz' qood faith e -tc.rrillb-rmlhgl{g*-urder

eQlLjduskür hæ-bcsl-ûuusbqd-wllh-À-slt-Ç,esqful @-r-e--$io-r k"q,¡ncjudg

co=nrplslçd-ürr¿lsstirs flulfìl¿sspilbvarlsarcs,oærali,gl}êJ mecha a-Lhorslpro-le*cq!Ð

svstems. successful snillrvav stoo los clrv testins. and all associated ensineerinr¡- nrocurernent antl

construction lincludinq staff. labour ancl temnorarv facilities), Muskat has been uniustlv enricheci

gs-p=regulfpf-rts--1h1u.rç tg,uav fair atd reason u.s- g

-ÇOf0.tssge=ct-pursua¡rt-.tCI-ll.}9=-Gates Con itz has h,e="pn correspo fJòtr

and-rease nêhls*asüp€n sêrtqs-tbrl¡e-Ç8.1lJo rh

57*!i"-&ge-ig4a-i.lutsli-q_Icaso-n for the enriçhme skrïX-hë

M&¡¡_its¡blisations under the Gate ."ma.dc

ns*qaad-fttf ach a negoliated g

reasonabte anount npü¡rcnsuafe_tvith the amount Af wo

<-l 1L (imìl;¡rlr, âc 4 rpqrrlt ,rf f'l-\lO ì\zf¡rcl¿rof hnc r.nrnnellerl A nrlritz trr irqre itq nrx¡n l'hnntv¡'

QdeËlqüssubqo"n1üc!--ors whlle-fai¡j-lglo-Ça::ßpcrlsaÏ.c. çanBacþI

e=çWlgratipJs, Mllskm.Lþ¿å-laken tlieb "thç_ryq

obl i qalisgta-pav more thM

ftù {i+}t\Iuskrat has Failed to Observe the Dispute Resolution Procedure

58. Muskrat has failed to observe and engage in the Dispute Resolution Procedure, which

provides for a series of escalated meetings in good faith between representatives of the parties.

Article 39 of the Gates Contract also expressly maintains that no furtirer action may be taken bef'ore

90 days have elapsecl fr:om the issr¡ance of a Notice of Dispute,

59. Following its delivery of Notice of Default, Muskrat made no eff'ort to engage in the

requirecl clispute resolution meetings, To the contrary, Muskrat took the unreasonable position that

absent a cure by Andritz within ten business clays, Muskrat would immediately call on the Letter

of Credit.
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ó0. Andritz has been forced to trigger the Dispute Resolution Procedure, yet Muskrat has

maintained its intransigence, reñrsing to engage in any meaningful way diþgyCIüc! the first level of

meetings.-Mus3Ërt has taken thç¡g$tigsJhal-gúpv0.isg*pê$rents shq,ulct-,bq

oarties are nesoti enü

prisin"eof-COI0- S Musk{ètþ4s.ryaeê vfþit

frg]réCId$zje-oçsotiate-BêsxcntendJcheduliw ten1,,L& i C pJ

tbc_lacilhalfhc_B,arties aereed ra.h rr-rqgpççltIqjlþ

tvtusk¡gJ failed ra.att lo,clq&. th,e megJi!,g has n

s[i) (vlMuskrat Cannot Lawfully Drarv upon the Letter of Credit

61. Muskrat has threatened to call on the Letter of Credit notwithstanding the clear prohibition

contained in Article 39 of the Gates Contract.

62. Article 36 of the Gates Contract specifically provides that liquidated damages constitute

Muskrat's sole and exclusive remedy for any purported clelay in Andritz' performance, and firilure

to meet set Milestones.

63, Moreover, and for fhe reasons set out above, the Change Order is invalid ancl Andritz is

not in default under the Gates Contract. Accordingly, lhere is no lawful basis upon which Muskrat

may call for payment on the Letter of Credit.

& €*Irreparable Harm

64. If Murskrat calls on the Letter of Credit it woulcl cause irreparable harm to Andritz. Among

other things, the threatened call would likely c¿use the follor.ving adverse consequences for

Andritz:

i) a call on a Letter of Credit is an extraordinary development in a construction project -
.akin to tennination - that would attracJ the attention of the entire hydro power industry

both within Canadaand abroad;

ii) Andritz' reputation in the marketplace would be adversely affected. A call on a Letter

of Credit immediately indicates the contractor is in financial difficulty, whether the call

was justified or not. This "chilling effect" in respect of euïrent and future clients is
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particularly darnaging in an industry (hyclroelectric r,vorks) that involves only one or two

new projects annually nationwide, r,vhich are generaliy complex arrcl high value. l'osing out

on a project because of a perceived pertbrmance blemish <lr "risky" profrle can result in

years of negative commercial consequences;

iii) Andritz' bank will likely require the other existing standby letfer of credit for the Project

to remain funded going forward, resulting in a permanent cash burden on Andritz that was

never previously anticipated;

iv) the Andritz Group would be required to step in to financially back the call and maintain

Andrjtz' solvency, thereby pushing Andritz into significant debt to its related cornpanies:

v) Andritz will have significant cliffìculty attracting and maintainirrg personnel and staff,

which would pennanently affect Andritz' ability to progress the Project and compete in the

marketplace. Competitor companies l,víll recruit Andritz personnel more aggressively ancl

it would be clifficult to attrect new hires. In essence, there would be pennanent, hannful

statïng conseqlrences for the Project and for Andritz as a whole; and

vi) Andritz possesses credible grounds to be concerned that if the payment is made to

Muskrat pursuant to the Letter of Credit, it is unlikely that Andritz will be able lo recover

the payment ifit is later f'ound that Muskrat was not entitled to call upon payment, ivluskrat,

as a special purpose vehicle with increasing debt obligations and claims against it, woulcl

likely be required to use the ru-nds from a call towards existing obligations. There is a

credible reason for uncertainty that, upon adjudication of this litigation, thc funds that

Muskrat elrew down fiom the Letter of Credit would notbe available for Andritz to recover

if it was ultimately vindicated in its position that a call is premature and unrvarranted.

65. The balance of convenience fàvours the relief sought by the Plaintiff.

AND TIIA PLAINTIFF claims

A declaration that the unilateral imposition of schedule and price uncler the

Change Order is invalid under Article 26 of the Gates Contract;

(i)
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(ii) A declaration that Andritz is not in def'ault under the Gates Contract, and the

purported Notice of Default of March 4,2016 is of no force or effect;

(iii) A declaration that Muskrat is not entitled to call for payment on the Letter of

Credit;

@) A ¿eclaration thqÍ A -to a full eKtension o csful-

Musk¡at Chanpe Orders:

M fi+fAn interim and interlocutory injunction restraining the Defendant from

calling on the Letter of Credit;

ki) Oamaees far bre,Êch q

neui!, =&r aPcEleratis'n wo

!ûiüiqu

@ Lq¡agçslaldslsy-in an amount"Jp. be d iû-çd,arjsLtgldêLof

this action:

fviuì Ereiudsnûenl-a!ü Bqqljudsment.i&teLest

RSNt19904l¿

fu) (r¡)'.Costs of this aotion; and

ß þilSuch further and other relief as this Honourable Court may deern just.

ÐA'TBD at the City of St. John's, in the Province of Newfoundland and Labrador this l8th day of

2416

ü

0, WBLLS LA\ry BORD NER GERVAIS LLP

{

Barristers and Solicitors
I Church Hiil, Suite 301
St, John's, NL Al C 327

Peter O'Flaherty (LSNL #775)
Tel: (709) 754-1476

Barristers and Solicitors
Scotia Plaza, 40 King Street West
Toronto, Ontario MsH 3Y4

Martin Sclisizzi (LSUC #14533R)
Tel: (416) 367-6A27
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Fax: (709) 754-0837

Agent forthe Plaintifiì Andritz Hydro
Canada Ine.

Fax: {41ó) 361-2765
msclisizzi@blg.com

BoYân Brooksbank (LSUC #56717U)
Tel: (41 6) 367-66A4
Fal. (416) 682-2807
bbrooksbank@blg'com

Hugh lVleighen (LSUC #59350F)
Tel: (41 6) 367-6614
Fax: (416) 361-2709
hmeighen@blg.com

Lawyers for the PlaintifïAndritz Hydro
Canada Inc.

TO Muskr¡t Falls Corporation
350 Torbay Road Plaza, Suite No. 2
St. Joh¡'s NL, Canada
AlA 4Ël
Attention: Scott O'Brien, Project Manager

ISSUED at the City of St. John's, in the Province of Newfoundland and Labrador this 18th day of
May,2016.

@i*-pf St.John's,
of Ausust.20l6.

CIMFP Exhibit P-02949 Page 43



-21 -

2016 OlG 3lr8

IN THE SUPREME COURT OF NE1VFOUNDLAND AND LABRADOR
TRIAL DIVISION (GENERAL)

BETWEEN:
ANDRITZ HYDRO CANADA INC.

PLAINTTFF

AND: MUSKRAT FALLS CORPORATION
DAFENÐANT

NOTICE TO DAFENDANIT

You are hereby notified that the Plaintiff may enter Judgrnent in accordance with the

Statement of Claim or such order as, according to the practice of the Court, the Plaintiff is

entitled to, without any further notice to you unless within ten (10) days after service hereof

upon you, you cause to be filed in the Registry of the Supreme Courl of Newfoundland and

Labrador at St. John's a Defence and unless within the same time a copy of your Defence

is served upon the PlaintifT or the Plaintiff s solicitor at the Plaintifls solicitor's stated

address for serviee.

To: Muskrat Falls Corporation
350 Torbay Road Plaza, Suite No. 2
St. John's NLo Canada
AIA 4EI
Attention: Scott O'Brien, Project Manager

And to: The Registrar
Suprerne Court of Newfoundland and Labrador
Trial Division (General)
3 l3 Duckworlh Street
St. John's, NL AIC 5M3
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